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FOR=ENDIA * 


I._RESPONSIBILITY AND RESERVATIONS 


When I accepted the very kind invi- 
tation of the University Extension Lec- 
tures Board to deliver these three lec- 
tures on the coming Federal Constitu- 
tion, I did so for two reasons. In the 
first place, I felt that it was a subjeet 
of study that University students 
the threshold of their carcer and face 
to face with a new political era, what- 
ever it might be, that witll soon be 


on 


“upon them, could not afford to neglect. 


} 


It is a subject iw which they cannot be 
content with such superficial ideas and 
thoughts as they may obtain from 
Comments and summaries that have al- 
ready been published. In particular stu- 
dents of history and political science 
at the Univėrsity, I thought, would do 


well to clarify their ideas in regard to 


the various issues that will arise for 
decision on. the publication of 
the Waite Paper at the 
end of next week and that wiil 


soon be decided when the Constitution is 
enacted by Parliament and put into 
operation. 


AN APPROACH TO THE STUDY OF 
THE WHITE PAPER 


There Cun be no doubt that this 
White Paper will contain announce- 
ments of a most important character. 


It is equally certain that it will cons- 
-titute a that will evoke 
fierec a, ee on many outstand. 
ing issues—controversies that may be 
Setted so far Parliament is con- 


document 


as 
by the final statute that would 

e passed by it, but ‘so far as India is 

concerned by the extent to which the 
country will aecept and work the Act 
both in the normal cdminis. Tation. of the 
country and also as a means of deve- 
luping in full ‘he constitutional poyvers 


and status on which it may be assumed 
it would be based. And that brings me 
to my second reason for my three brief 
discourses to you this week, 


Whatever the White Paper may or 
may not bring, it must necessarily pro- 
ceed to erect the Constitution on cer- 
tain accepted fundamental principles and 
and constitu- 
would be a 
work, I 
thought, not merely for my younger 
bearers here to-day but all 
those who were vitally interested in the 
problems that would arise for solution, if 


their necessary political 
It 


good piece of preparatory 


tional consequences. 


also for 


they would dispassionately exa- 
mine what had so far þegn 
discussed or decideq in the three 


Round Table Conferences. and make for 


themselves a correct analysis and 

of the 
that would be 
at the time when the 
White Paper is actually issued, There 
have been vigorous attempts on the one 
hand to speak of the achicvements cf 
these conferences as epoch-making and 
the like on the platform and 


Press. 


estimate main 
posals 


them 


pro- 
before 


in the 
There have been on the other 
hand even more vigorous efforts to de- 
pict the efforts of these conferences not 
only as a futility and a failure but as 
a covert attempt io put off India’s na- 
tional demands. 


Standing before you to-day as a stu- 
dent of polities, I have to ask you to 


identify yourselves neither with _ the 
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bombastig sehool nor with the pessimis- 
tice school, It may be that even when a 


dispassionate . study is attempted, 
one may find it temperamentally 
difficult ~ to get rid of either 
a cheery optimism on the one 


hand or of a healthy scepticism on the 
other. All the more is it necessary 
therefore before we proceed to a reason- 
ed judgment on the problems 
to clarify the issues bctimes, to sift the 
facts and to apply the correct political 
conclusions. 


involved 


principles in forming our 


I am not of those, and I hope you are 
not, who would assign undue importance 
to political mechanics without due regard 
to the social ang political influences on 
which their driving force depends. Poli- 
tical science properly conceived, as Lord 
Morley observed long ago, must rea- 
lise that “the value of political forms 
is to be measured by what they do. They 
must express ancl answer the mind and 
purposes State in their 


of a amplest 


bearings.’ It is from this true and 


high standpoint that I would ask you 
to study the coming Federal Constitu- 
tion. 


Without any more preface let me say 


at once that such observations and 
comments as I may make on the plan 
and structure of India’s Federal Cons- 
titution need not be considered as 
either comprehensive or conclusive. 
-They ate only intended for the pur- 


pose, as I hope, of guiding you to a 


closer study of the various 
aspects of the scheme to 
which I desire to draw attention and 
to enable you to pursue them further 


and form for yourselves correct concep- 


tions of their ultimate import and 
value. 
SOME FUNDAMENTAL 
CONSIDERATIONS 


The outlines of the Federal Consti- 
tution discussed at the threc sessions of 


the Round Table Conference, ard such 


details as have been so far expounded 
are by no means complete. Fo adopt 
some of the. metaphors that were sported 
during the sessions of the Conference, 
“much remains to be done to Complete 
the picture” 
elusions have been expressed by those 
concerned on the footing that they 


should be open to reconsideration ‘when 


and “many tentative con- 


‘the picture is completed; ? “many ‘loose 


ends’ up at the 
Round 


many still 


be tied 
the Second 
Conference 


remained to 
conclusion of 
Table 
remain to be 
the 
therefore not ‘possible for us to pictnie 


and 
tied up at 
conclusion of the Third.” It is 


the Constitution in its entirety at any 
but the final stage and this is a matter 
of particular disadvantage to students of 
political institutions in their efforts to 
working. 
What has, however, taken place is that 


study their import in actual 
eertain general principles, conditions aud 


qualifications have been either evolved 
by agreement or set out as the British 
Government’s conclusions in framing 
the Constitution. They have a vital bear- 
ing on the scheme that may be set out 
in the White Paper as well as on the 
final Constitution to be evolved. There- 
forc, it would be useful as well as fruit- 
ful at this stage to examine their gene- 
ral implications and import and in the 


light of test the soundness and efficacy 


of the more concrete proposals that 
will soon be disclosed. 
We may begin, therefore, with the 


universally accepted proposition that the 
coming Indian Constitution will be based 
on the three principles that indeed form- 
ed the basis of the Gandhi-Irwin Pact, 
namely, Federation, Responsibility, and 
Reservations and Safeguards. We have 
to proceed. to quote the words of the 
Federal Structure Committee report, on 
the footing that our future Constitution 
which will b> federal in form will rest 
“fon the basis assui.ption that the Cou- 


stitution -will recognise. the principle 


that, subject to certain special provi- 
sions, more particularly specified here- 
after, the responsibility for the Federal 
Government of India will, in future, rest 


upon Indians themselves.” 


THE PRINCIPLE OF RESPONSI- 


~ BILITY 
Of the three catch-words, then, of this 
accepted formula, you will notice, as 
studeuts of political institutions, that 


it is really the transfer of responsibility 
from Britain to India in the future Con- 
stitution of this country, that is - the 
central principle-of the whole seheme to 
which the Federal form and the. transi- 
tional reservations are a qualification. 
The final test therefore of the ultimate 
form and content of the Constitution 
would be whether it has provided, to 
quote the words of the Prime Minister 


as well as of Lord San- 
key, “the assumption by India 
of all the powers and responsi- 


bilities which have hitherto rgsted on 
Parliament.’ If this purpeSe is not 
sazured in the event, it is obvious that 
the scheme of Constitution has failed‘-sof 
its purpose, If this is secured, then the 
questions relating to the forms and 
adjustments of federal authority and to 
the nature dnd extent of the safeguards 
are bound to assume a secondary im- 
portance. . 


In dealing therefore with the issues 
arising out of the structure of Federa- 


lism, and the provisions as to safe- 
guards, we have to he constantly re- 
minding ourselves of the existence of 


this central principle, namely, the main- 
of responsibility in the Indian 
government 
in 


tenance 
people themselves for their 
through a Parliamentary executive 
vital and effective operation, Those whio 
demanded the creation of a_ Federaticn 
as the sine qua non of such transfer of 
responsibility may have done so from 
various motives. Man” of t em perhaps 
honestly believed that the bringing in of 


the Princes and States into the Indian 
Federation weuld afford that guarantee 
for a balanced Constitution and that 
safety against the demoeratic domination 
deluge that they were 
nervous about, There may be 
some who had hoped that 
the diffieulty of bringing the Princes 
into the Federation would operate cyen- 
tually against the grant of a respousi- 
bility which they did not want but which 
they could not in the face of declared 
British policy openly resist. There are 
still others in this country that think 
that the attempt to bring the Princes 
responsible Govern. 
throw 


and 


into a scheme of 
ment for India will necessarily 
back British Provinces from a developed 
democracy into the units of a half-baked 
Federation. But as students of political 
institutions, is to accept 
the broad general recognition by all 
sections interested in the problem, that 
British India and Indian India with 
all their millions of people cannot 
main separated and must rapidly realise 
the evolution of a common Indian na- 
tionality and a common national Consti- 
tution based on common national cul- 
ture, aims and ideals, and that the one 
‘essential condition of their realisation is 
to demand and obtain the transference 
of responsibility for the Government of 
this country from British to Indian 


our business 


re- 


hands. 
SAFEGUARDS DURING TRANSITION 


Similarly as to safeguards. There “may 
be many who honestly desire that effec- 
tive safeguards must be provided for 


various purposes during a period of 
transition when the transfer of power 
is in agvtual operation. There may be 


others who may consider that the safe- 
should be so devia- 

while the form of 
in existence, the sub- 


guards 

ed that 
transference is 
stance of power and responsibility should 
continue more or less as heretofore, at 


any rate for an indefinite period of time. 
Here again, as students of political in- 
inust take official and 
at their face-value 


stitutions, Wwe 
public statements 
and not seck to dive into their motives, 
and treat these safeguards as essential as 
other interests as 


The success of the 


much in British or 
in Indian interests. 


process of transference from British to 
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Indian hands and the realisation of a- 


free national Constitution for India do 
depend on a proper conception and pro- 
vision for transitional safcguards, so 
long as they are sound in principle and 
constitutionally workable to the end 
that responsibility may become real and 
effective and safeguards might no longer 
be demanded of the stable and success- 
ful national government im India, that 


will then exist. - 


The problem, then, as it, seems to me, 
wholly revolves round this question of 
responsibility, What then are the pri- 
mary implications of this transfer of 
responsibility te the people of India 
the British Parliament? From 
the point of view of political theory and 


from 


principles, it is a development from re- 
presentative to Responsible Government. 
t is not a mere devolution of plenary 
powers of legislation to representative 
Indian Legislatures-—for legally and con- 
stitutionally that already exists in India, 
but it is the establishment of the prin- 
ciple that the Executiye Government of 
should be made respon- 
sible to those duly elected and repre- 
sentative legislatures in their several 
gradcs. Professor Lowell in his ‘‘Govern- 
ment of England” long ago elucidated 
what is indeed a principle of universal 
application which has beet at work 
throughout the history of the evolution 
of the British Commonwealth. “A 
eolony’, he said, “can be governed by 
its own people or it ean be governed by 
the mother-country. But under ordinary 
conditions it cannot be geverned success- 
fully by a combination of the two.” 


this country 


Much more so would it be impossible for 
the British to govern India by 
such combination, 


any 


THE FEDERAL STRUCTURE 
COMMITTEFE’S VIEWS 

The first test, therefore, of the plan 
proposed would be whether it secures in 
substance that this responsibility is real- 
ly lodged in Indian Ministers and is not 
divided between Indian or Provincial 
Cabincts responsible to Indian and Pro- 
vincial Legislatures and a British Cabinet 
—acting through Governors, Governor- 
General or Secretary of State—responsible 
to Parliament. So far as -the principle 
of it is concerned, it scems to me that 
it has been correctly enough laid down 
in paras 9 and 10 of the Federal Struc- 
ture Committee’s second report as fol- 
lows :— 


“In the opinion of the Sub-Commit- 
tee the proper method of giving 
effect to this principle is, following 
the precedent of all the Dominion 
Constitutions, to provide that execu- 
tive power and authority shall vest 

or in the Governor- 

General as representing the Crown, 

and that there shall be a Council of 

by the Gover- 
at 


in the Crown, 


Ministers appointed 
nor-Getleral and holding office 
his pleasure to aid and advise him. 
The Governor-General’s Instrument 
of Instructions will then direct him 
to appoint as his Ministers those per- 
who. command the confidence 
of the Legislature, and the,Governor- 
this 
direction, will, of course, follow the 
convention firmly established in 
constitutional practice throughout ths 


Sons 


General, in complying with 


inviting 
to form a Government 
and requesting him to submit a list 
of his proposed colleagues.’ 


British Commonwealth of 
one Minister 


Paragraph 10 says: 
‘The Governor-General, having thus 
chosen s his .dimisters persons who 


possess the confiden-e of the Legis- 


lature, it follows that they will retain 
office only so long as they retain 
that confidence. This is what the 
Sub-Committee understand by the 
responsibility of Government to Le- 
gislature, in the sense in which that 
expression is used throughout the 
British Commonwealth. The expres- 
sion also implies in their view that 
the Ministry are responsible collec- 
tively and not as individuals, and 
that they stand or fall together.” 


THE IMPLICATIONS OF GRANT OF 
RESPONSIBILITY 


Let us try to follow out the conse- 
quences which the establishment of such 
a Ministry involves whether in the pro- 
vinces or in the Centre. Under the pre- 
sent Government of India Act, except to 
the extent to which power is devolved 


on- Ministers in transferred subjects in 


the provinces the superintendence, direc- 
tion and control of the Civil and Military 
Govertment of India is legally and actu. 
ally vested in toe Governor-General-in- 
Council and Governors in Couneil acting 
under the_supervision and direction, of 
the Secretary of State who is responsible 
to Parliament. This Parliamentary res- 
ponsibility of the Secretary of State for 
India is to-day essentially different from 
that of the Secretary of State for the 
Dominions in relation to every ote of 
the Dominions and in every aspect of 
Government, internal or external. What- 
ever power is exercised by Ministers or 
Governments, in India, they are only 
by way of delegation and are always 
subject not merely to the theoretical 
but to the actual ultimate _ control 
and intervention of the Secretary of 
State. When, therefore, phrases are 
used by some in current discussions that 
Britain cannot surrender its responsibi- 
lity either for the. protection of particu- 
lar British, or other interests, or that 
Britain ‘is under trust, which 
placed im äts hands, to 


a solemr 
Providence has 


the masses of this country for the main- 


tenance of peace and tranquillity and 
so forth, it is clear that either they are 
using the word “responsibility” in a 
non-political sense or that they do not 
realise that the primary foundation of 
the new plan is that such responsibility 
for the Government of India which, 
we presume, includes the maintenance of 
peace and tranquillity, is to be trans- 
ferred from Parliament to the people of 
British India. If this is sufficiently rea- 


lised by those who empha- 
sise the safeguards, the nature 
and extent of any special Or 


exceptional responsibility which Parlia- 
ment or its agents in the person of the 
Governor and Governor-General should 
bear in this behalf, can be more clearly 
defined. If the transfer of responsibi- 
lity to Indians is real, it is clear that 
pro-tanto the retention of responsibi- 
lity in the hands of Parliament’s repre- 


sentatives should disappear. Otherwise, 
the foundation of the whole structure 
is undermined. 

So far as the primary and normal 
function of Civil Government includ- 
ing the maintenance of law. 
and order, peace and tranquillity 


are concerned, - it follows that only 
in the event of the inability of those to 
whom this powcr is transferred to dis- 
charge their duties could this interven- 
tion ex hypothesi arise, i.e., in the 
event of an actual breakdown whether 
in the provinces or in the Centre, I 
shall revert to this subject again, when 


- I deal with safeguards. 


There is another sense again in which 
the word “responsibility” is used. That 
is, that those who have entereq into 
contractual or other relations with the 
Indian Government or acquired vested 
rights under its particular protection 
have clone so, it is urged, in the belief 
of the continuance of the British Gov- 
ernment in perpetuity and are therefore 
entitled to obtain from the successors of 
the British Government to whom it is 


proposed voluntarily to hand over their 
responsibilities, guarantees for the ful- 
filment of the obligations arising therc- 
from, These so-called responsibilities 
that have thus been incurred by the Bri- 
tish Government in these respects have 


been variously elassified and put for- 


ward, They range from the maintenance 


of treaty rights ang obligations with 
Indian States to the payment of com- 
pensations to officials for existing and 
accruing rights as well as” expectations. 
They range again in the financial field 
from the demand of securities for the 
payment of British Bond-holders to gua- 
rantees in the future for British trad- 
crs and commercial corporations of con- 
tinued and equal opportunities of expan- 
sion and exploitation with the pcople in 
India. of these 
demands which obviously the Indian Gov- 


There are a number 


ernment under the new Constitution will 

as other 
There are 
never have 
of other 
circum- 


be justly bound to honour 
Dominions have honoured. 
many others which would 
been thought of in the ease 
Dominions but whieh in the 
in India is placed and 
the relations which have developed bet- 
ween her and Britain, are confidently 
asked for. 


stances which 


It will not be my purpose to ask you 
to examine and discuss them. There 
will be plenty of politicians to do that 
in due course. But my purpose in refer- 
ring to them now is to show that any 
responsibility that may be incurred or 
recognised by the British or India Gov 
ernment ini these and other matters is 
entircly different from the political 
concept of responsibility, that is, of the 
principle of parliamentary responsibl- 
lity of the executive to the legislature 
in the Constitution that is to be estab- 
lished in India. Whatever the reserva- 
tions and safeguards, political responsi- 
bility of this character is one and 
undivided and that, at any rate, it can’ 
not be shared as between the British 
Cabinet at home and the Indian Cabi- 
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nets in India owing duties to different 
Legislatures and peoples, If we may 
adopt the latest Dominion phraseology; 
His Majesty’s Government Great 
Britain and Tis Majesty’s Government 
in India will ex rypothesi be essentially 


in 


distinct political entities in the same 
way in which His Majesty’s Government. 
in Canada, Australia or South Africa 
are, Whatever powers may be reserved 
to His Majesty’s Government in Bri- 
tain for the time being, in any particu- 
sphere of executive authority, they 
will not be by reason of the fact that 
they have a power of either normal or 
ultimate control over the Cabi- 
net or Cabinets of India but by reason 
of the fact that the Constitutional Sta- 
tute may lodge specific powers in them 
during the transition period, i 


lar 


The responsibility cf the Indian Gov- 
if it is to be 
_ responsibility, 
It was 


ernment should then, in 
terms of Parliamentary 
be neither divided nor concurrent. 
because of the incompatibility of repre- 
sentative with Government 
that most of the conflicts and deddlocks 
ensued in British colonies which so rapid- 


ly developed Responsible Government and 


yesponsible 


Dominion Status, It is because res- 
ponsibility cannot be divided, that 
dyarchy with all its ingenious artifices 


bas- failed to work in India, although it 
was an honest attempt to find an inter- 
vening stage between representative Gov- 
ernment and full responsible Government, 

THE QUESTION OF RESERVATIONS 

Tf I have succeeded in bringing before 
of 
of 


you these fundamental implications 
responsibility, as the central feature 
the coming Constitution is called, I shall 
to. 
you what, from that standpoint, would 
be tle rclatiou of reservations and 
According to authorita- 


nct find much diffculty in explaining 


safe- 
guards thereto, 
tive definitions of these reservations and 
safeguards, Fis Majesty’s 


while acceptins the r ‘inciple of responsi- 


Government 


bility ef the Executive to the Legislature 


Er 


constituted 
on an All-India Federal basis, stated that 
it was subject to the qualification that 


in the Central Government, 


in 
the . existing circumstances Defence and 
-External Affairs must be reserved to th2 
Governor-General, and that in regard to 
Finance such conditions must apply as 
could ensure. the fulfilment of the obliga- 

of 
main- 


tions ineurred under the authority 
the Secretary of State 
tenance ywhimpaired of the financial stabi- 
‘lity of and credit of India, together with 
the 
pohtical 


and the 


such guarantees as ure required by 


Minorities to protect their 
liberties ard rights, while a power im the 
ultimately 


taining the tranquillity of the State was 


Governor-General for main- 


also mentioned. 


The questions that have arisen in con- 
have 
the 
at 
GX- 


nection with all these qualifications 

indeed, been many and varied and 
prolongation of discussions on them 
the R, T. C. have only ted to the 

pansion and elaboration vf guarantees 
and safeguards which have been 
demanded in all conceivable 
forms, For- the purposes of 
analysis and study, it is necessary for us 
to classify them with reference to their 


nature and content. There are, in the 


first instance, reservations properly so 


called which exclude from the purview 
of- responsibility ` as has been assumed 


| during the transition period—Defence 


and External Relatious including the 
relations of Indian Princes with the 
Crewn, There are m the next place safe- 


guards which are to be enforced through 
provisions in the Constitution itself whe- 
-of Federal 
authorities or through the 

the 

the 
safe- 


ther through the medinm 
Courts and 
powers that are to be lodged with 
Governor for 


purpose, such as, for mstance, of 


Governor-General or — 
guards for Minorities in political and 
religious maiters or in. commercial mat- 
ters against discriminatory’ egislation-~ 
safeguards for the ea.~ying cut of finan- 
gial obligations, safeguards for the pro- 


tection of the Services and so forth All 
these categories of demands are described 
either as guarantees, laying down the obli- 


gations. involved, or as safeguards where 
the machinery for the discharge of such 


These elabo- 
rate and complicated suggestions on these 


obligations is dealt with. 
several matters, I may assure you, only 


elements of 
Tf the essen- 


introduce and exaggerate 
confusion in various ways, 


tial political principles involved are 
examined and set out with clearness and 


precision the actual measures needed can. 
be casily evolved and agreed to. 
RESPONSIBILITY AND 
PARLIAMENTARY ‘SOVEREIGNTY 
Before I deal briefly, then, with the 
reservations coming under the heads of 
Defence and External Relations, I have 
to ask your attention to one or two defi- 
nite changes in political and constitu. 
tional ideas that have become establish- 
el ini the study of British political insti- 
tutions, Students of polities at the pre- 
seut day have travelled a long way both 
from the doctrine of 
sovereignty in British jurisprudence and. 
from the concept, legal and political, of 
the sovereignty of Parliament and the 
people which Professor Dicey elaborated 
over a ago, - The 
sovereignty is one 
has been modified 
not only by the prinGiples of Federa- 
ism ant the separation of powers which 
the American Constitution exemplified 
but also more directly by the evolution 
of Federal types on the basis of Par. 
liamentary responsibility within the Bri- 
tish Commonwealth, 


Austinian 


generation 
that 
indivisible 


doetrine 
and 


Furttier successive 
and somewhat rapid developments have 
taken place in reeent years in the evo- 
lution of national and- dominion s0- 
vereignties within the British Common- 
wealth, as Professor Keith calls them, 
of which the enactment of the Statute 
of Westminster in December 1931 is so 
far the final embodiment. Tf, therefore, 
Parliamentary sovereignty outside the 
United Kingdom has been broken up 


into what has been statutorily defined 
as ‘“‘the free association of the British 
Commonwealth of Nations’’, it need 
not be a matter of surprise that Parlia- 
mentary responsibility viewed under 
British conceptions as one and indivi- 
sible should also be sought to be di- 
vided by means of reservations, safc- 
guards and the like, 


But though legal impediments may 
not exist in respect of the division of 
executive powers between responsible 
British and responsible Indian authori- 
ties, the political incompatibility of 
such division except as a temporary 
though inevitable anomaly seems, s0 
far as present political ideas go, equally 
obvious. If the doctrine of Parliamen- 
tary sovereignty ean be replaced by 
the doctrine of national sovereignty or 
Dominion Status, within the Common- 
wealth, it is plain that the elements of 
such national sovereignty will be dis- 
sclved if executive powers Gerived under 
such sovereignty are shared with any 
authority outside the nation that consti- 
tutes the sovereign authority. It is of 
Course One proposition that within the 
ambit of the national sovereignty the 
division of powers and the relations 
that subsist between the Legislature and 
the Executive may be on a Parliamen- 
tary system as in the British Fedcrations 
or on a Presidential system as in the 
American or German Constitutions. But 
it is incompatible with the conception 
of Dominion Status which has been in- 
dubitably declared to*be the aim and 
intention of Pyitish policy in India, or 
even of responsible Government as in 
the Dominions, which has 
heen the accepted basis of 
discussions in the three sessions of the 
Round Table Conference, to conceive or 
lay down a scheme in which reservations, 
whatever they may be, ean be otherwise 
than temporary or other than intended 
directly to lead to the realisation of 
full responsibility, or, as I would put it, 


national -sovereignty. The declaration to 
this effect has beeen repeatedly made 
that if will be a primary concern of His 
Majesty's Government ta see that the 
reserved powers are so framed and ex- 
ercised as not to prejudice the advance 
of India through a new Constitution to 
full responsibility for her own Governu- 
ment. ? 


CONTROL OVER DEFENCE 


Let us take the reservation inı- 
plied under Defence and the powers 
reseryed to the Governor-General, acting, 
we presume, under responsibility to His 
Majesty’s Government, for exercising the 
same. The facts and contentions that 
have arisen on this issue are such that 
the cleavage of opinion is fairly definite 
as between the British and the Indian 
standpoint. It would perhaps facilitate 
a proper understanding of the matter if 
I set out what is common ground ou 
both sides and state the position on each 
side from itg extreme standpoint. It is 
an accepted proposition that self-Govern- 
ment without self-defence would be a 
truneated, if not unmeaning, conception 
of full responsible Government. It is 
also agreed that the defence of India 
is to-day the concern of the British War 
Office and the Committee of Imperial 
Defence and that in spite of the delicate 
rclations of the Commander-in-Chief to 
the Government in India and the War 
Office (in England) the reality of ulti- 
mate power resides in the latter, in that 
it is able through the British Cabinet 
and the Indian Secretary of State to 
compel the Government of India to 
carry out their policies, and find what- 
ever funds they desired, from the Indian 
Exchequer, It is also an accepted fact of 
the present position that although two- 
thirds of the Indian Army consist of 
Indian units, the rest of the army con- 
sist of | British units and 
the control cad discipline of 
the entire army, militrry, naval ang 


air forces 18 in the hands of British 
officers and under the control of the 
British War Office. Experiments, as the 
Commanderin-Chief described it in the 
Council of State last week, are being 
made with the policy of Indianisation 
but the process is anything but directed 
towards the immediate object of creat- 
ing that position of self-defence which 
is a necessury concomitant of self- 
government.. 


The position therefore taken by Bri- 
tish exponents of military control put 
in its extreme form amounts to this. 
That the army in India, British and 
be by mere alteration 
into an Indian 


Indian, cannot 
in - Statute converted 
army controlled by an Indian Govern” 
ment responsible to Indian opinion, that, 
as a high authority put it in one of 
the informal conferences in London in 
1931, it is an unalterable proposition of 
British policy that no British military 
unit will accept or obcy other than Bri- 
tish Orders and that the continuance at 
any rate of British units in India and 
of British officers on.an Indian foot- 
ing—-put -brutally as mercenaries—is 
unthinkable, The eontrol of defence 
therefore should continue indefinitely 
in the hands of His Majesty’s Govern- 


ment until the time—which is no doubt 


eontemplated in the declarations of His 
Majesty’s Government but which must 
coming—when 
it can pass into Indian hands. The 
Constitution now to be promulgated 
should therefore give the necessary pow- 
ers to the Governor-General as to other 
authorities to see that this position is 
maintained, The political necessity and 
soundness of this demand is also sought 
to be reinforced by the allegeg needs 
of India herself where, it is said, tlie 
continued presence of British “troops at 
least for a fairly long period -is neces- 
sary for. the purposes of inter.al tran- 
quillity in the midst of communal diffi- 
emltics and clashe and also for the 
2 


necessarily take long in 


9 


security of many . British officials and 
vested interests, 
An equally important though less 


openly avowed ground for the retention 
of British troops in India is the Impe- 
rial Military need arising from the dis- 
position of British and British Indian 
troops along the frontiers of the Empire. 
The Simon Commission have emphasised 
this aspect of the matter and have gone 
so far as to suggest that the burden of 
Imperial frontier 
one of which Britain should bear a 
just part but that the maintenance of 
British troops under Imperial control in 


defence is a common 


India should continue indefinitely. 


The stand taken, on the other hand, 
on the Indian side is equally clear and 
unambiguous, India has by Bri- 
tish policy deprived of the means of 
developing her self-defence and her fine 
Indian troops have been deliberately 
deprived of the means of developing 
their own higher military staff and orga- 


been 


nisation, The acceptance of the 
policy of responsible. Government im- 
poses by necessary implication upon 


the the duty of 
quickening the pace of the Indianisa- 
tion of the Army ang other Services of 
“Defence that has so far: been most 
reluctantly and grudgingly undertaken 
and carried out. While the process of 
this Indianisation can be accomplished 
quickly—at the most in 20 years—Bri- 
tish postulate a 
period of anywhere between 40 and 60 


British Government 


military. calculations 


years. While it is no part of the demand 
of any section of political opinion in 
India that the British section of the 
Army in India should, be withdrawn as 
a direct consequence of the establish- 
ment of responsible Government, the 
British Government ought not to make 


the so-called reluctance of British 
soldiers to take orders from Indians 
while accepting Indian pay, as 


a pretext for the establishment of irres- 
ponsibility in respect of defence policy 
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Or expenditure. Britain, it is urged, is 
hound to right the wrongs of the past 
in this respect by agreeing to accept 
the immediate constitutional implica- 
cations compatible with the establishment 
of responsibility in India, Otherwise not 
only will the principle of responsibility 
be nullified 
pect, and the continuanee of the British 
Army in India will be on the footing on 


in a most important res- 


which it is to-day, namely, as Mr. Jin- 
aptly described, an 
sustaining the 


nah once army of 


vecupation authority of 
the British Raj over the people of the 
country, and not an army whieh is at 
the disposal of the Government of the 
country for the purposes of internal 


peace and external defence. 


The gap then, to put it crudely, bet- 
ween the theory of an Army of occu 
pation on the one hand and an Army of 
the other been 
sought to be filled by various valuable 
discussions at the conferences in 


plereenarics on has 
Vart- 
ous stages, but the unwillingness to face 
farts and enter into frank diseussions 
much from the attitude of 
military authorities who were reluctant to 
discuss what they deemed 
military technique with laymen as 
the general unpreparedness 
On the side of laymen to do so. 


arose as 


matters of 


from 


I do not desire to drag you further 
into the discussion of details pertaining 
to this matter but I would desire you to 
examing the purely constitutional impli- 
cations of the problem, particularly 
in relation to responsibility. Granted 
that ile contiol, from the point of view 


of discipline und administration, will in 


a large degree have to rest in British 
military authorities for the time being, 


the fact nevertheless remains that the 
Judian taxpayer has to fing the moncy 
for the maintenance, control and mobi- 
lisation of the Indian Army as part of 
the British Imperial forees. The history 
of military finance in India is one of 
and vexed controversy and is 
one of the few matters in which the 


a long 


injustice dene to the Indian Exchequer 
and through it to the Indian tax-payer 
has provoked the protests of the bureau- 
clatic Government of India and the India 


Office alike, India’s grievance as to the 
unfair incidence and imposition of tho 
military burden for over sixty years 


needs to be attested only by the fact 
that only in January of this year did 
the Capitation Tribunal 
divided report to the Premier on 
of the most important questions relating 
to the apportionment of charges bet 
ween England aud India. Its disclosure 
and discussion in India constitute still 
on the 


present al 
one 


a question for prudent poliey 
part of the Indian Government. 
The responsibility of the future Indian 
Cabinet—even if technical and expert 
military control is placed beyond their 
purview for the present—-would be abso- 
if financial control 
-is not in 


lutely unimeaning 
over military expcenditnre 
some manner or other effectively estab- 
lished in the immediate present and if 
provision is not made in due course for 
control both over Indian military policy 
and expenditure, apart from Imperial 
policy, on the part of the Legislature 
through its responsible Cabinet. _ Vari- 
ous proposals in this behalf were dis- 
cussed in the Round Table Conferences 
and it seemed ug if at one 
stage a definite breakdown on that matter 


was imminent between Indian and 
British sections, But „this was 
eventually averted by the pro- 


mice of -of State to 
examine some of the proposals further, 
particularly those relating to the as- 
soCiation of the Indian Cabinet in the 
preparation and discussion of the mili- 
tary budget: and the settlement of the 
military expenditure by periodical con- 
tracts and the provision of facilities 
for the Jidian Cabinet to have a policy 
of rapid Indianisation carried out and 
the like. . 

Such are the problems in brief of 
defence as a reserved ' ubject and I voula 


the Secretary 


now ask you to examine the White 
Paper and find out what solutions have 
been proposed. 

? EXTERNAL AFFAIRS 

It is unnecessary to discuss at length 
the nature and. categories of subjects 
that will come under the reservation of 
eXternal affairs. In so far as they in- 
elude the relations with the Princes and 
Indian States, as I have said, they will 
more properly be dealt with in my next 
discourse on the division of powers 
under the Federal Constitution; aithough 
issues “analogous to those of foreign re- 
lations are Claimed to be implicit .in 
them. The reservation of external affairs 
from the ambit of responsible Govern- 
‘in a sense, be argued to 
be more compatible with the establish. 
ment of Dominion Status than the- re- 
servation of defence, beexuse the powers 


ment may, 


which Dominions have Now acquired 
within the British Commonwealth in res- 
pect of foreign and external affairs are 
of reent origin and have - been the 
outcome mainly of the war and its sequel. 
Prof, Keith has, in his latest Collec- 
tion of Documents on the British 
Dominions, set out the stages by which 
the acquisition of these powers has been. 
achieved. For the purposes of the exami- 
‘Nation of the coming Indian constitution, 
it is only necessary to realise, he has 
pointed out, that before the outbreak of 
the War, ‘‘British Dominions had almost 
unfettered autonomy in ibternal affairs 
but that in foreign relations they were 
only entitled to have their interests 
eonsulted to the fullest degree by the 
Imperial Government and in matters of 
foreign Commerce they enjoyed almost 
unlimited freedom of action, though ‘in 
a manner and degree their international 
status received a tentative rCcognition 
in Certain conferenees.’’ : 


The result Yar 


of: the was, 
no doubt, to quicke ı the 
demands based on the principl.s subse- 


quently evolved for equa. rights and res. 


ponustbilities in res, eect of. foreign rela- 


national status 
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tions witb Britain, in so far as the Domi- 
nions were affected thereby, The 
present position of the Dominions in this 
respect has been described by Prof, 
Keith to be that of ‘sovereign interna- 
tional States in the sense that the King 
in respect of each of these Dominions is 
sucl. a State in the eye of international 
law.” Therefore, whether in respect of 
international status in the League of 
Nations or in separate negotiations or 
in respect of treaty-making powers or the 
of foreigu embassies anil 
Dominions have obtained 


establishment 
the like, the 
practically all that they demanded, 


If we examine the position which India 
occupies to-day in this respect, it will he 
found that so far as the forms of inter- 
go, the 
ment, as such, both at the 
Nations, and at the Imperial Conferences, 
has been accorded individual, if not inde- 
pendent, status. India is technically an 
criginal member of the League of Na- 
tions and was one of the = signtories to 
the Versailles the 
position of India’s representatives is, ex- 


lodian Govern- 


League of 


Treaty. In theory, 
cept in one or two matters, equivalent to 
that occupied hy the representatives of 
the Dominions in the League of Nations 
and other international conferences, It is 
however, one thing to possess the forms 
of international status but quite another 
independent 


to possess the substance of 


action. That India has so far not 


sessed it at the League or elsewhere, ex- 


pos- 
cept for one or two remarkable 
tions, that she has been compelled to 
follow the lead of British representatives, 
the 
personnel 


excep- 


This arises not from 
of the 
sent to represent India, but from the fact 


ig well-known, 
character and choice 


that the Indian Government itself, which 
sends these representatives, is subject fo 
the constitulional and political authority 
of the State and 


raent. 


Secretary of Parlia- 


If, then, transfer of responsibility to 
Indian hands takes place it follows that 
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the forms of international status must 
assume a reality that they do not now 
possess and India need not go through 
all the stages of the fight which the Do- 
minions had put up to obtain in ful 
all the elements of real power in external 
affairs, which Dominion Status implies. 
The particular manner, therefore, 
which reseryation of foreign affairs 


in. 
will 
of 
sub- 
powers 


operate iw regard both to the form 
international] the 
stsance of 


in 


and 

international 
was fact, fully discussed 
but in the nature of the case, the ac- 
quisition of “unfettered autonomy” as 
Keith puts it, should inevitably lead 
to the elimination of this reservation. 


status 


not 


INTER-IMPERIAL RELATIONS 


The other aspect of externa} affairs 
pertains to the status of India within 
the Commonwealth and comes under 
what are called, inter-Imperial relations. 
To some extent, the Reforms 
of 1919 gave India’s Government 
some voice in shaping her fiscal policy, 
within and without the A 
tentative recognition was made of the 
right of India to carry out 
fiscal policy, where the executive gov- 
ernment and the legislature agreed 
without dictation from the British Gov- 
ernment. But, so long as the Executive 
Government of India continued subor- 


sehenie 


Empire, 


her own 


t 


dinate to the Secretary of State, the 
value of this so-called fiscal freedom 
based on a so-ealled convention remained 
in doubt and has been wholly fitful in 
operation, It has very often become 


a matter of Controversy and _  econfilict 
between the Legislature and the Gov- 
ernment, It remains tobe seen how 


far the so-called financial and commer- 
cial reservations will affect the develop- 
ment of this fiscal freedom in the new 
regime. i 


There is one other aspect of inter-I[m- 
perial relations that has always been 
unsatisfactory. That is with regard to 
the rights of Indians in other parts of 
the Empire. But, that, however, raises 
questions of inter-Imperial relations in 
which the Indian Government has so far 
striven their best to help the Indian 
point of view, The equality of status and 
national sovereignty, as it is now. qes- 
etibed, of the Dominions interpose diffi- 
culties which it will be only possible 
to remove by the acquisition of a simi- 
lar degree of equality of status and so-. 
vereignty on the part of the responsible 
Government in India. i 


The reservation of external affairs. 
then, you wit fnd, offers on the whole 
a much simpler problem than either the 
reservation of defence or the provision 
of safeguards and guarantees, 


[1.—DISTRIBUTION AND DEVOLUTION 
-OF POWERS 


Before ‘I proceed to deal with these 
important issues I think it may perhaps 
facilitate my task if I indicate to you 
at this juncture the two other angles from 
‘whith the coming Federal Constitution 
has to be viewed. As you know 
next discourse will be on safeguards and 
guarantees which are closely related to 
the: group of subjects dealt with by me. 
Taken together, they are less con- 
cerned. with the forms of the Constitu- 
tion than with the substance of the 
powers that are transferred, withheld or 
distributed among the several organs or 
institutions that will The 
Constitution, however, has also to be 
viewed from the standpoint of its fotms 
when it is brought into existence and the 


my 


compose it. 


instruments and mechanism by which they 
will be made to work. 


Questions therefore _ connected with 
what are known as franchise, methods of 
the several parts and 
and executive 
relation of 

machinery to 

framework—are 
interest but for 
/ my - immediate 
over for your 


representation, 
divisions of the legislative 
the 
administrative 


machinery and 
the 
the constitutional] 
all of 
the 
objective may be left 
study and scrutiny till after. you 
understood and appreciated -the 
and principles of distribution and organi- 
sation of the political and constitutional 
pewers that must underlie the Federal 


Constitution. 


intense 
purposes of 


have. 
nature 


Besides, I have always been impressed 
hy the profound observation of a great 
political thinker who said ‘Popular go- 
vernment, or any other f r that matter, 
appa- 

and 


is no chronometer, with delicate 
ratus of spr ngs, wheels, balances, 


escapements, It ig a rough heavy bulk of 


machinery, that we must get to work as 


we best can. It goes by rude force and 
and 
stubborn prejudice; it cannot be adjusted 


in an instant, or 


weight of needs, greedy interests 


it may be in a few 
years, to spin and weave new material 


into a well-finished cloth.’’ 


Necessary, therefore, as itis, to examine 


questions relating strictly to the struc- 
ture and mechanism  designed—such, 
for instance, as the questions that 


arise as to the constitution of a single or 
two or more Chambers, the relative ad- 
vantages of communal or territorial re- 
presentation, of joint or separate elec- 
torates, with or without reservations, 
weightage and the like, of the practica- 
bility of immediate adult suffrage, of 
the protection of particular minorities or 
interests through -electoral arrangements 
and the like, are no doubt important 


-and I suppose will be fiercely contested 


in the diseussions that will soon be 
upon us. But the field in this respect 
and diffused to permit 
in the discussion 


is too wide 
of such concentration 
of principles and methods which it is 
my main objeet to ask you to undertake. 
I have thercfore to leave over for some 
future occasion. if I get it, their elu- 
eidation, 


REPRESENTATION FOR MINORITIES 


From the standpoint of a student of 


‘polities, the building up of such compli- 


eated machinery to provide for a perfect 
instrument of popular government may 
or may not proecced on the principle 
which Mill and other rationalists of an 
earlier day profoundly believed in, 
namely, that there exists in every com- 


munity a grand reserve of wise, thought- 
ful, unselfish, long-sighted men and wo- 
men, who, if you could only devise clec- 


toral machinery ingenious enough, if 
they had only parliamentary chance and 


power enough, would save the State. 
It would be felicity indeed that such a 
reserve Mill's 
great disciple and commentator of a 
later day: That such a reserve should 
should acqnire and exert its in- 


should exist, observed 


exist, 
fluence, should spread the light, is feli- 
city indeed. More than felicity, it is 
must be the main text 
of every exhortation to a University. 
But this is not te say that the State will 
be fortified in its tasks by special elec- 
toral artifices, with a scent of algebra 
and decimals about them. These are not 
casily intelligible either in principle or 
more 


an essential It 


working to plain men; they are 
irritate than to appease. to 
the 
huge rolling shafts and grinding: wheels 


likely to 
throw grit instead of oil among 


of public government.” 


Therefore, I would prefer for instance, 
a seientifie scheme of proportional re- 
presentation to a scheme of reservation 
for vrommunities with percentages or 
weightages, Caleunlated upon clever devi. 
ces; though, for instance, I feel that a 
scheme of adult suffrage is not a neces- 
sarily impra¢ticable proposal in India, as 
the Lothian Committee felt. Though I 
have in this sense several other ideas 
and proposals of interest to you which L 
may discuss, I have postponed them to 
the consideration of what I think are the 
more urgent issues that arise from 
the distribution and devolution of powers 
from England to India under.the Fede- 


ral Constitution, 
FEDERAL FINANCE 


The other angle from which the Fede- 
ral Constitution has to be viewed is in 
connection with what all constitutional 
students would consider vital, namely, 
the power of the purse. The questions, 
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howerer, connected with Federal Finance 
bave already been dealt with by me in 


an address to the Economie Assotin- 
tion, which I delivered about a year 
‘ago at the conclusion of the Second 


Round Table . Conference. The princi- 


ples which I then sought to emphasise 
sheula Continue, in my view, to gov- 
ern the general scheme of, federal 


finance, but I am aware that the Intian 
States have pressed for alterations which 
under circumstances might 
goriously vitiate their operation, The 
details of this matter, however, are still 
unsettled and uncertain and beyond 
referring you to the lecture that I deli. 


eertain 


vered. I do not think I need at this 
juneture deal with them further. The 
constitutional questions connected with 
responsibility in Finance are, however 


different and to the extent to which 


safeguards and reservations affect them, 
they were indicated in my lecture yes- 
terday and will be further dealt with 
when I diseuss Financial Safeguards, 


At the very outset of the Round Table 
Conference, the decision was taken with 
rhe full assent of the representatives of 
the States and af British India as well 
as of the representatives of the British 
nation; that ‘*the future Constitution of 
India should be on a federal basis’? and 
that ‘‘the new Federal Constitution 
should embrace both British India and 
the Indian States.’ The Federal Con- 
stitution, therefore, by common conseut, 
hag to be brought into existence in tno 
As the Federal Structure Com- 
process of Fede- 


ways. 
mittee put it, ‘‘the 
ration will involve the creation of-a 
new State which will derive its, powers 
(a) in part- from the powers which the 
States will agree to eede to the Crown 
to be placed at the ‘disposal of the new 
Federation anf. (b) in part from the 
transfer to it f such of the powers of 
the Central Inuian Government and alse, 
it may be, of the Provincial Govern- 
ments as may be agreed to ne necessary 
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for the purposes of the Federation.” 
Before dealing with the partieulars of 
the powers that are thus to be ceded or 
transferred as the case may be, the 
purposes of the Federation that by 
agreement it was decided to create seein 


to me to require clear comprehension. 
OBJECTS OF THE FEDERATION 


‘In the first place, we have to be elear 
that- this Federation is not to be, to 
adopt the German terminology, a statun 
buad or a bundle of States coutederutin: 
limited purposes, 
. composite state 


for 
but a -byundesiul 
of units with a distinct- political entity. 
in the next place, we have to be clear 
whether the political entity thus created 
is not a subordinate unit of the British 
Commonwealth, but is a federal organ- 
ism—based, as the Princes also demand- 
Responsibility and pos- 


certain ‘strictly 
or a 


ed—on . Central 
sessing, in due course,- the same status 
of nationality and equality which other 
Dominions possess therein—namely. to 
quote the words of the Balfour Report 
of 1926, that of being ‘‘autonomous 
communities within the ‘British Empire, 
equal in status, in no way subordinate 
one to another in any aspect of their 
domestic Or external affairs though 
united by a common allegiance to. the 
Crown and freely associated as members 
of the British Commonwealth nË 
Nations.” We have, thus, to. examine, 
whether. the Federal Coustitution . is 
designed to place India, apart from 
temporary, trausitional arrangements, 
in the position-to achieve that national 
sovereignty within the British Common- 
wealth which has heen achieved by the 
other Federations therein, If the 
declared policy of His Majesty’s Govern- 
meut, if the declarations of Princes and 
their Ministers alike at the Conference 
and of India’s represen. itives have any 
meaning, it seems to me that the Fede- 
ral Constitution — -been expressly 
designed for the .urposc of consolidat- 
ing India’s national unity and develop- 


has 


ing its political status into one not 
merely of full Responsible Government, 
but of full Dominion Status as above 


deseribed. 


Let us then, as students of political 
institutions, sce whether the 
scheduled for transfer to the Fedcration 
from the present Governments in India, 
who are responsible to Purliament, and 
the powerg-scheduled for cession. by 
the States to the Crown to be plaecd 
at the disposal of the new Federatiei, 
ate not only adequate for the immedi- 
ate purposes of the Federation but also 


powers 


for its admitted aims and objects as 
I have above outlined, You will find 
the details of these sehedules in the 


published reports of the Conference and 
I shall not attempt to analyse or 
classify them for you to-day, Before. 
however, you can usefully examine the 
distribution of powers and subjects bt- 
tween the central federal authority 
and the that 
Federation, you will have to see what 
powers have been withheld from them 
and reserved in the hands of the British 
Government and Parliament, of the 
British Crown in relation to the Indian 
States 
There are also. certain special responsi- 
bilities, as they are called, that 
lodged with the Governor-General and 
Governors which normally would per- 
tain to-the federal or provincial autho- 
rity, as the case may be. There are, 
again, all those powers of sovereign 
authority—residual or otherwise-—which 
may not be specifically ceeded by the 
Princes to the Federation and there are 
powers relating to what is called para- 
mountey and other subjects regulating 
the relations of the Princes with the 
Crown of England. There is lastly that 
very small ambit of purely imperial 
authority and responsibility—which 
even in the case of other Dominions 
the British Parliament and the British 
Goveriment have to shoulder. 


units - eompose the 


or Rulers, in other matters, 


Are 





DISTRIBUTION AND DEVOLUTION 
OF POWERS 


The distribution and devolution of 
powers is one of the most interesting 
and complicated questions in a study 
of the Federal Constitution. But in the 
Indian scheme it has to be studied 
after making what I would call 
tain deductions from the powers which 
are implied in the attainment of 
Dominion status or national sovereignty. 
As will be seen from the above enume- 
ration, you will find these deducted 
topies dealt with under different cate- 
gories at Successive sessions of the 
R. T. C, In the latest Report you will 
find them discussed under the heads of 
discussion (B and C) and (G and I) of 
the third Conference, 


cer- 


Under head G, for instance, the 
report deals with the powers of the 
Indian Legislature vis-a-vis Parliament. 


It lays down that ‘‘the existing classifi- 


cation and devolution of powers under 
the Government of India Act is in a 
form that would be inappropriate for 
adoption as part of the Constitution 
now contemplated,—a Constitution very 
different in character from that of 
which they originally formed part, and 
would, therefore, in substance, be un- 
necessarily rigid.” It next proceeds to 
point out that there are certain mat- 
ters which, without question, the new 
Constitution must place beyond the com- 
petence of the new Legislatures and 
whieh must be left for Parliament ex- 
clusively to deal with, namely, legisla- 
tion affeeting the Sovereign, the Royal 
Family and the sovereignty or domi- 
nion of the Crown over British India. 
Moreover;, the Army Act, the Air Force 
Act, and the Naval Discipline Act, 
which, of course, apply to India, must 
be placed beyond the range of altera- 
tion by Indian legislation. It may also 
be found necessary to place similar 
restrictions on the power to make laws 
affecting British nationality.” Barring 
these matters ther. the powers of the 


_individually or 
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Indian Legislatures will be plenary to 
the extent of affecting Acts of Parlia- 
ment with the previous: sanction of the 
Governor-General. The reservations, 
thus made on behalf of Parliament in 
respect of military, naval and air 
the 
reservation of executive authority there 
ancnt in the responsibie British Cabi- 
net, exercisable directly or through the 
Governor-General or 5 
Chief. 


forces, necessarily involve also 


Commander-in- 


POWERS OF THE STATES 


The next category of deductions from 
federal powers which we should note is 
that involved in the quantum of powers 
possessed by the Indian States joining 
the Federation, In their case no ques- 
tion of the competence of Parliament 
to legislate can arise having regard to 
their treaties, But the competence to 
legislate on federal subjects is to be 
accorded to the new federal authority 
in India in consequence of the acces- 
sion of the States to the Federation- 
The Instruments of Accession that will 
be concluded with them will define the 
terms and conditions of this cession and 
they would necessarily limit the powerg 
of the federal authority. in this behalf, 

The question next for your examina- 
tion is whether the powers thus obtained 
by these instruments of accession — 
jointly, as the 
ease may be, and vested in the federal] 
authority, coupled with the powers 
transferred from the existing Central 
or Provincial authorities in British 
India, together make up a totality of 
governmental authority that could 
legitimately be deemed as adequate for 
the purposes of the federation and ils 
ereation, So far as British Indian pro- 
vinces are concerned, the pro 
cess of federal sation, though serious- 
ly affected by | he reservations in favour 
of Parliament and by the special res- 
ponsibility of «he Governor-General and 
Governors to which I, sball presently 


refer, may be treated 
any trate to the extent „to which, for 
instance, the Federation of Canada was 
accomplished in tne sixties. Both the 
experts as well as the publicists at the 
first Round Table Conference held the 
view that the powers ceded by the 
Princes would be similarly adequate for 
the purposes of the Federation, The 
report of the latest Sub-Committee 
dealing with this matter, presided over 
by Lord Irwin, contains a significant 
clause by which I think you can test 
the actual schedules of powers that will 
be found in the White Paper, There 
was a definite understanding, we are 
told, ‘‘that there could be mo question 
of a State so restricting the transfer of 
powers as to render its adherence to 
the Federation ineffective.’’ Tf this 
formula therefore applies to the 
claims of individual States, it follows 
that it should apply also to the States 
as a whole and that the schedule of 
federal subjects should also be such 
as not to render Federation itself 
ineffective as a political organism. The 
manner, however, in which, whether in 
regard to financial proposals or pro- 
posals of legislative and administrative 
jurisdiction of the federal authority, 
some of the States’ representatives con- 
tested the cession or exercise of powers, 
often showed an inadequate perception 
on their part of these fundamental prin- 
ciples- of the federating process, 


Many of the issues 
the accession of the Princes to the 
Federation are still nebulous and in- 
definite, and it would-be useless for me 
or for you to examine this matter fur- 
ther, All that ean be predicted in such 
a situation is that if British India 
and the British Government decide to 
go ahead with Central -Responsibility 
with or without the Prig zes, with the 
Princes if possible, 
necessary; 
maly must 

3 


connected with 


witout them if 
the resultant political ano- 


eventually lead to their 


as real at 
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coming into the Federation ag early as 
possible. however, this to be 
reinembered in the stand taken by the 
States, viz. that they would consent 
only to federate with and be part of a 
Government of India which is not the 
subordinate or the agent of the British 
Government, but which is itself a Res- 


There is, 


ponsible Government, a responsibility 
of which they will be equally the 
sharers, 


SPECIAL POWERS OF THE 
GOVERNOR-GENERAL & GOVERNORS 


The next deduction from or restric- 
tion on the legislative and administra- 
tive competence of the Federation and 
its units is one which also, in my opi- 
nion, must be deemed to be a deroga- 
tion from the rights of national 
sovereignty pertaining to India’s Domi- 
nion status. I shall discuss their exact 
constitutional later, but 
the deduction is implied in the ‘‘Spe- 
cial powers and Responsibilities of the 
Governor-General and Governors.” In 
this category come six items us set out 
by the Secretary of State for India at 
the third R. T. C.:— 


implications 


(i) the prevention of grave 
to the peace ór 


menace 
tranquillity of 
India or of any part thereof; 


Gi) the protection of minorities; 


(iii) the preservation of the rights 
of the Publie Services; 


(iv) matters affecting the administra- 
tion of the Reserved Departments; 


(v) the protection of the rights of 
the States; and 


(vi) the prevention of commercial 
discrimination. 


For purposes of the distribution and 
devolution of powers, their existence 
in authorities outside the federal and 
provineial legislatures and their 
has to be reckoned. We 
have then to assume that the Federa- 


tion car function efficiently with all 


é 
executives 
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these reservations and under all these 
limitations and safeguards. Whether it 
can do so or not is a matter on which 
we have to form our own judgnicnt 
when we complete our examination of 
In the *mecantime, we shall, on 


the assumption that it will, proceed to 


them, 


consider one or two questions connected 
with the distribution of the 
group of ceded and transferred powers 
between the Centre and the Provinces 
that are dealt with in one of R, T. C. 
reports by the Committee-on ‘‘Distri- 
bution of legislative powers,” at the 


whole 


third Conference. 


The tentative sechcmes of distribution 
adopted in the two previous Confer- 
ences’ took the schedules of the present 
Devolution Rules under the Government 
of India as a guiding basis. But it has 
now been found necessary that a much 
more earcful and scientific definition of 
cach subject in the Federal Structure 
Committee;s lists should be undertaken 
by experts, Even here the difference 
in treatment of subjects scheduled as 
between the Provinces and the States 
appears to have introduced complexities, 
In regard to subjects agreed to as fedc- 
ral fer policy and legislation by the 
Princes, in some eases they felt that 
such powers, for instance in regard to 
railways: should be confined to matters 
connected with safety. maximum and 
rates, of trafie 
Or the like, and that the other ques- 
tions of powers of jurisdiction, acquisi- 
tion of land and the 
matters should 


minimum interchange 


like in railway 


be dependent upon 


negotiation and agreement and not on 
cession, 
It would, thus, appear that the 


powers possessed by the Federal Legis- 
lature would not only vary as þe- 
tween Provinces and the States in res- 
peet of subjects of legislation, but also 
of the extent of legislation. Such 
marked variations of competence of the 
federal authority in 


relation to the 


States and the Provinces may perhaps 


be inevitable= in the existing 
state, but LE ig obvious thal, 
unless the area of thig Variation 


is soon sought to be narrowed down and 
eliminated by confidence and agrecment 
all buat fundamental 
Federal 


machine will be uncommonly creaky, 


on both sides on 


matters, the working of the 


The necessity for levelling down in 
some cases and levelling up in other cases, 
the spheres of Central legislation on the 
cne hand and of Provincial aud State le- 
not 


meiely to remove anomalies, but also to 


gislation on the other,—with a view 


_place the Federation upon sound princi- 


ples of equal and not differential action 
between them —must indeed be obvious 
to every constitutional student. I may 
exemplify it by what I believe ‘may 
be dene in dealing with the special 


powers of the Governors and the Gover- 
nor-General for the protection of grave 
En... 
dia or of any part thereof and his powers 
breakdown ~ of 


menace to pence and tranquillity of 


of intervention where a 
the constitutional machinery has oceurred. 


Į shail discuss in my next lecture as ta 
why I consider in the plan proposed that 
there is no need to provide for special 
powers for the prevention of grave 
menace to the peace or tranquillity. of 
India or of any part thereof, apart from 
the power to intervene in the event of 
a breakdown, which it will be conceded 
on all hands—it hag ‘been conceded in 
the Nehru Report  itself—is a 


whieh the Central or 


power 
other authority 
should assume and exercise in such emer- 
But to illustrate the point I 
have in view, what I want to point out 
is that if the powers of intervention in 
the Governorg or 


gencies. 


the Governor-General 
in the manner that I hare 
mentioned, thsy would then be assimi- 
lated—not te hnically but in substance 
with the power for instanee which the 
Governor-Gen ral as the representative of 
the Crown would possess under the heaA. 


are limited 





of paramountey to intervene in Indian 
States in cascs of gross mis-g0yvernment 
If such approximations 
take place, one fruitful source of 


and 


or rebellion. 
cone 
fusion difference between the posi- 
tion of a State and of a Province would 
and 


the Federation 


digappear and the equality of status 
powers of the units of 
would be visibly promoted, 


CONCURRENT POWERS OF 
LEGISLATION 


Ag regards the actual division of 
powers as between the Provinces and the 
perhaps 


have been known to some of you for some 


Centre my- views on them may 
time past. When Indian publicists were 
dealing only with the eonstitution of the 
provinees of British India into a Federa- 
the 
virtues of which Sir John Simon appears 


tion I held wniformly the view, 
to have perceived later, that the plan of 
coneurrent powers of legislation coupled 
with the power of, previous sanction in 
the Governor-General and the exclusion 
cf eertain subjects from the provincial 


spheres, was a mechanism well suited for 


modification and adaptation to Federal 
eonditions and possessed the advantage 


of eliminating the interminable resort to 
Courts in the decision of the spheres of 
Federal and Statal legislatures that oc- 
curred under other Constitutions. How- 
ever this may be, the present reconstruc- 
tion of the Indian Constitution should in- 
volve -no more than the minimum dis- 
turbance of the administrative tradition 
and methods of the existing machinery, 
Central and Provincial, in the process of 
establishing responsibility and securing a 
correct distribution of coneurrent and 


residuary powers. This has been, re- 


cognised by the Committees of the Con- 
ferences as well as by the Government. 


Questions relating to the excercise of 


powers of previous sanction and the 
ledging of ‘residuary power, have had 
tbus to he discussed in a new ght, but 


for all the attempt made te schedule sub- 


jects exhaustiv:ly and exclusively as 


t9 


the 
continuance 
and the allocation 
of residnary powers, could not be 
over. 


Provincial, 
for the 
of concurrent powers 


Central or ng- 


eessity 


got 


RESIDUARY POWERS. 


The question whether residuary powers 
should rest with the Centre or with the 
units has one 
though its importance, in my op ion, has 
been exaggerated and there is 
fusion of thought 


been a much discussed 
much con- 
in the conception of 
the first 
is impossible to exhaust ‘by 
auticipation all powers till now undefined 
or unforeseen. 


these residuary powers, In 


place, it 


Such casey, will inevitably 
do.. 
The latest view taken in Federal coun- 
trics as to the manner in which 


arise and be dealt with when they 


their 
allocation should be made is to go upon 
the intelligible principle that this alloca- 
tion should depend on the nature of the 


power itself and its relation to the 
general character of Federal .or Provin- 
cia] functiong respectively under the 
Constitution, If the nature of 
the new power acquired or sub- 
feet is such that it must whaturaily 
fall within the ambit of Provincial ad- 


ministration or would more properly fall 
to be administered by it, the authority in- 


vested with the jurisdiction in this þe- 
half should so decide it, where tho 
schedules as Must be expected cannot 


throw any light. The question as to whe_ 


ther this authority should be a court or 


a Governmental authority, has 
been answered, sọ far as the 
R: T. ©. ds concerned, in favour 

of the latter. But opinion ap- 


pears to have been divided on the ulti- 
mato question as to where the ultimate 
residuary power should lie under the Tn- 
Constitution. Sir Tej Bahadur 


those who supported 


dian 
Sapru and him 
strongly held the view that it must be 
with the Centre while others, especially 
those who were nervous on communal 


grounds of Central intervention, held the 
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view that it must be with the Provinces, 
The proposal that 
should be left each case 
as it arose was a compromise suggestion 
but was not finally accepted. From the 
tenor of the Secretary of State’s reply 


the Governor-General 
to decide in 


it is apparent that he much at- 
tracted by the compromise, and 
Wwe may perhaps expect it to be 
embodied in the White Paper, There is, 
however, another sense in which the term 
residuary powers is used, namely, in the 
sense of emergency powers in unforeseen 
circumstances. 


was 


Those who discussed the 
frame of the Indian Constitution at the 
last R. T. C. appear to have agreed that 


for exercising such emergen- 
cy powers—so far as they relate 
to the maintenance of peace and 


tranquillity, law and order or the earry- 
ing out of any of the categories of safe- 
guards for minorities and the 
posed at the conferenece-—the 


like pro. 
authority 
should lie at the Centre and not 
the units. 


with 
It is difficult to reconcile this 
readiness to invest this large power of 
intervention in the Central authority in 


respect of autonomous provinces, with 


the demands made for the allocation of 
all residuary powerg in Provinces tó an 
extent that would have levelled them up 


in their powers to the sta- 
tus of Indian States, whose claims 
to residual powers based on 


Internal sovereignty, have been fully con- 
ceded, The fact that this Central inter- 
vention is to be at the instance of the 
Gevernor-General or His Majesty’s Gov. 
ernment, and not the Federal Government 
of India, may be comforting to these 
people, but it is, from the constitutional 
standpoint, irrelevant to the question of 
the allocation of powers as between the 
the Centre and it cer- 
tainly implies far greater Central con- 
trol than is implied by the allocation of 
residuary powers in the Centre. l 


Provinces and 


In ihe same way, the question of the 
power of intervention of the Governor- 
General on the plea of paramountcy is, 
from a constitutional standpoint, not dif- 
ferent from the power of the- Governor. 
General to intervene in case of an actual 
and complete breakdown of the adminis- 


tration of Provincial Governmenis, 


HI.—sAFEGUARDS AND GUARANTEES 


I propose to-day to deal with what is 
the last category of questions that arise 
from the fundamental principle of the 
Constitution, namely, the transference 
of the responsibility for the future Gov- 
ernment of India from the British Gov- 
ernment and Parliament to the Federal 
Government and Legislatures in India: 
and those are the proposals compendi- 
ously put together under what are known 
as safeguards and guarantees. 


The pritciples-upon which the imposi- 
tion of these safeguards and guarantees 
on the coming Federal Constitution have 
been advocated or justified are manly and 
various but all of them, like the Reser- 
vations with which we dealt with in the 
first lecture, partake of this essential 
characteristic, Namely, that they are to 
be wholly transitional in character and 
intended to Garry over the Federal In: 
dian Constitution safely through the 
period of transition—a period which may 
be quite short or long according to opi- 
nions, and which, it is admitted equally 
on the Congress as on the diehard side, 
is itvolved in the process of this trans- 


ference. While Reservations are in 
the nature of § temporary execlu- 
sions of certain subjects from the 
proeess of transfer of sub- 


jects like Defence and External Rela- 
tions,—safeguards are in the nature of 
exceptions permitting restrictions or in- 
tervention even within 
transferred powers, in certain situations 
or eventualities by., an outside authority 
in the process of their actual exercise by 


responsible Indian Ministers. 


PREMIER ON THE NATURE OF 
SAFEGUARDS 
They are, therefore és hypothési not 
of the kind that are intended td bein 


the ambit of | 


normal opcration and this seems to me 
to be the vital political test by which we 
should examine either the need or the 
of such safeguards as have 
namely, whether their 
on the 
of the 
transferred powers in such a 
as well 
govern- 


sufficiency 
been discussed, 
creation impinges in substance 
unormal operation and execution 
actually 
manner as to reduce the quality 
as the quantity of responsible 
ment which should lie at the basis of 
the Federal Structure. 


Perhaps the Glearest exposition from 
the point of view of those who have ac- 
cepted the principle as I have stated 
above, was that made by the Prime 
Minister at the conelusion of the first 
R. T, Conferenee and as it also gives us 
a correct and convenient classification of 
these safeguards. I shall make no apology 


for citing to you at length from it: 


Said the Prime Minister:— 

“There is a word which, when used in 
politics—aNd, some of my friends here 
also know im economics—I detest, and 
that is ‘safeguarding.’ That is one or 
my sins, I suppose. Safeguarding—I do 
not like the word. To you, especially, it 
ig an ugly word; it is a word which quite 
uaturally rouses great suspicions in your 
hearts. It is a word the aspects and the 
meaning and connotation and the as- 
of which are rather forbid- 
Let us apply commonsense to it. 
The safeguards that have been suggested 
here fall under three categories. One 
category is a group of reserved powers 
given to somehody—Governor, Govetnor- 
General, the Crown or somebody else, 
and that category of safeguards you will 
find either eXpressed or implicit in every 
free constitution from the rising sun to 
the setting sun, That zategory includes 


\ s . 
sociations 
ding. 
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powers which may be put into operation 


by somebody authorised, somebody in 
authority, somebody in a 
position ; in a powerful position in the 
State, put into operation by him in the 
event of a breakdown of the ordinary 
And, 
my Indian colleagues, you can twist and 
you ean turn, you can turn a blind eye 


to this and a blind eye to that, you can 


distinguished 


normal operations of Government. 


draft with Gare and you ean 
hide up what really 
is the substance of your 


draft, but if you were drafting your own 
assist- 
ance or consultation, you could not draft 


constitution, without any outside 
a coustitution without embodying safc. 
guards of that kind in it, 


‘Then there is the second category of 
safeguards, and there are two sections of 
that. The first covers guarantees 
by the Secretary of 
the British 
Crown, for which we, by 


State, or made by 
British 
virtue of con- 
tracts that we have made in your behalf, 
remain responsible under a new constitu. 
The 
typical instances of that are finance and 
also the existing Serviees, Those guaran- 
the interests of India herself, 
have to be made clear to the world. It 
is not that we want to interfcre; it is 


Government or the 


tion just as under the existing one, 


tees, in 


not even that we want the money; it is 
that if there were any doubt at all about 
India shouldering those obligations and 
responsibilities, the moral status of India 
would be deteriorated, and, in spite of 
ihe materialism of this age, there is far 
more materialist power resting on moral 
foundations than many of you wot of. 
It is to put India in a moral position in 
that 


subject is re_ 


the eyes of the rest of the world 
that section of reserved 


quired. 
“‘Then there is another section, There 
are matters not solely Indian, owing 


mainly to India’s history, and = requiring 
Do not be 


atraid of time. I know your patience has 


some time for a change. 


mace | 


been tried; I know you have waited long, 
but, nevertheless, when you are going 
fastest you have not to be too’ penurious 
of time, because that which is built, I do. 
unnecessarily slowly, but > that 
and steadily step 


not say 
which is built calmly 
by step, endures, whilst that which is 
built in a hurry wastes away and comes 
to ruin, ~ 
‘Then there is the third category of 
safeguards relating to communities, Now 
I repeat what I have said to you so 
often regarding that; if you fail ‘to 
agree to set up your own safeguards, to 
eome to a settlement between yourselves 
regarding those safcguards, the Govern- 
ment will have to provide in the constitu- 
tion provisions designed to help you; but 
do remember the best of ali is your own, 
und we do not propose to lose a grip of 
you, we do not propose to Jet you 
though you have said the last word here, 
we do not believe you have said 


Zo as 


because 
the last word. 

‘*Communitics small aud great, must 
Indian Constitu- 


the constitution, 


be safeguarded in the 
tion—in the terms of 
but the content of those terms, the 
tails of those terms, a settlement. 


de- 
that 
satisfies those terms——my Indian friends, 
are you to allow them to pass away from 
your own hands, and ask anybody outside 
yourselves to do for you what you de- 
clare you are not able to do for yourself? 

‘There is one great danger inherent in 
these safeguards which I will montion, 


because it is of the utmost importance in 


the working of the constitution, Minis- 
ters responsible must not shield them- 
selves from taking upon their own 


shoulders their responsibility when it 
is unpopular by leaving the Viceroy or 
the Governor to put into operation his 


reserved powers. 


‘Moreover, we have this problem in 


front of us ‘oo: in Executives, in partil 
cular, there must be unified responsibility, 
I am not going to push that obServation 


to any more pointed conc.usion, but the. 


great task in forming an Exccutiye is 
it responsibility 
(which is the peculiar characteristic of 
legislatures} but it is to secure for the 
Exceutive the confidence of the Legisln. 


ture, together with its own united work- 


not so much to give 


ing in policy.” 


ANOTHER ASPECT OF THE 
SAFEGUARDS 
There is also another standpoint 

which the safeguards 
that is, (1) safeguards which are 
for in the form of the constitution itself, 
such,- for instance,, as the provision of 
two Chambers in the Centre and thes 
Frovinees, provision for securing due re- 
of minorities, 
interests and the like, (2) 
which may be provided in the legal and 
constitutional definition of rights and 
and obligations, 


askel 
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p)ezentation 
safeguards 


duties, responsibilities 


imposed upon the sevelal legislative 
executive and judicial authoritics under 
the Constitution and the meang devised 
in the constitutional machinery, for cn- 
toreing them, such as, for instance, 
declarations of fundamental rights, of 
guarantees for the protection of parti- 
eular rights or interests or for 
performance of particular obligations, 
financial and political, communal, religi- 
Cus or other to the extent to which by 
the provisions in the Constitution it- 
self they could be secured. (3) Safe- 
guards which require or which under 
ihe demands made are to be earricd out 
by a process of external intervention 
with the exercise of powers by the res- 
ponsible Government under eertainn 
vonditions, the authority so interven- 
ing owing responsibility not to a judi- 
cial or federal authority in India but 
to ‘the Government of Great Britain and 
Parliament, that is, eoneretely, the 
Governors and the Governdr-General., 
Bearing these in mind, let.us go into 
some detail with the principle of these 
safeguards,’ in the order in which the 
Time Minister stated, The first cate- 
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from, 


may be classified, 


particniar 


the’ 


r 


gory is the group of reserved powers 
given to somebody, Governor, Governor- 
General, the Crown or somebody else. 
It may be conceded that they will be 
found, either expressed or implicit in 
most free constitutions, Lut comprehend 
only those which the Prime Minister 
himself -has stated ecorreectiy as those 
which will be put into operation by him 
“in the event of a breakdown of the 
crdinary normal operations of Govern- 
So far as this is concerned, 
there will be very little dispute as to 
its need though opinions may vary as 
to the ‘exalted authority’ with whom 
it should be lodged. 


THE GOVERNOR-GENERAL’S 
POWERS 


ment,” 


According to the scheme as ex- 
pounded by the Secretary of State at 
the last Conference, this power is to be 
lodged in the Governor-General or the 
Governors as the case may be who, to 
quote his words, should ‘‘possesg ple- 
nary authority to assume all powers that 
he deems necessary for the purposes of 
Government 
breakdown of the 
constitutional machinery has occurred)? 


carrying on the King’s 
where a complete 


If I may for a moment turn your at- 
tention to the Nehru Constitution, the 
necd for the exercise of this power is 
equally recognised and provided 
The difference is that the authority 
with whom the Nehru Constitution pro- 
posed to lodge it was the Central Gov- 
ernment and Parliament who should 
powers in the 
concerned, The 


for, 


intervene and assume 
province or provinces 


clause is as follows: 


“In cases of grave emergency and 


in matters of serious controversy be- 
tween provinces and a province ana anu 
Indian State, the Central Government 
and Parliament shal] have all the 
powers necessary, and ancillary, inelva- 
ing the power to suspend, and annul 
the Acts, executive and legislative, of 
9 Provineial Governumen®, 
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“Phe Supreme Court shall have Mv 
jurisdiction in cases where the Common- 
wealth Government or Parliament has 
acted in exercise of the powers under 


the preceding sub-clause.” 


The authors of the Nehru Report, in 
setting out the raison Wetre for this 


clause, point out: 


‘<The necessity for the elause will be 
quite evident, We find something siini- 
lar to it in almost every written con- 
stitution. doubt confers 
extraordinary powers but no Central 
Government can be carried on without 
those powers, What is important for 
ihe safety and security of the people is 
that such powers should be under the 
control of Parliament and not mereiy 
in the hands of the Executive Govern- 
ment, We have taken care to establish 


The elause no 


such control.” 


It will be seen from the text of the 
draft in the Nehru Constitution that, 
though the authority to exercise the 
emergency powers in the event of a 
breakdown in provinces is vested in the 
Centre, the actual authority has to be 


a Federal Government and not the 
Governor-General or Governor treated 
as possessing powers to carry on the 
King’s Government ‘independent and 
outside of the Federal Gov- 
ernment, In the second place, 
what is more important, no pro- 


vision has þeen actually mađe for cases 
of breakdown in respeet of the Fede- 
ral Government itself, 
reason for it, of course, must 
that the authors of 
a Swaraj Constitution framed by a Na- 
tional Convention could not contemplate 
the breakdown of what they ereate or 


One 


have been 


provide for the intervention of an out- 
side authority. What I think is far the 
more probable reason igs that while the 
duty of dealing with the breakdown in 
provincial administration which is the 
normal authority for the primary gov- 


ernmental functions of law. order and 


yee N 
civil government, should be declared to 


inhere in the new Federal authority, the. 
duty of for the breakdown 
of the entire Federal State Constitution 
is inherent in 


providing 


the British Government, 

British 
not to be 
in the Federal Constitu- 


when Indig is a part of the 


Common wealth and needed 


provided for 
tion. 
‘SPECIAL RESPONSIBILITY” 
PRESERVE PEACE 


TO 


I shall presently go further: into this 
question of what the position is or 
should be when this breakdown of con- 
stitutional machinery does occur. But I 
must tell you at the outset that another 
category of powers has been tacked to 
it at the last Round Table Conference, 
namely, what has been described’ as a 


special responsibility for the preventicn 


of grave menace to the peace or tran- 


quillity of India or of any part thercof”. 
It is unfortunate that there was no 
discussion on this important clause. Tie 
report thereon proceeded on the footing. 
as stated in it, ‘‘that the necessity of 
the first three items was accepted with 
A unanimity which makes further eluci- 
dation unnecessary and that they fol- 
lowed as a matter of course from recom- 


mendations 
+3 


made at ‘previous conferen- 
It must be noted that they can- 
not follow as a matter of course, 


ces 
- and 
that the Prime Minister had no concep- 
even of its possibility in 1931 or 
1932 till it was set out by Sir Samucl 
Hoare in November last, The powers for 
the prevention of this grave menace, 
cte., ave indeed described as distinct and 


tion 


separate from breakdown powers: We 
haye therefore to examine as to what 
this power actually comprehends and 


how it would be exercised, The Seeretary 
of State has explained that “it is not 
contemplated that the Governor having 
been vested with special responsibility 
of the kind indieated will either wish or 
find it necessary to be, constantly over- 
ruling the Ministers’ proposals.” “The 


discussions at ihe Conference,” 
he agreed, “have proceeded 
on the basig assumption that 
every endeavour will be made by 


those responsible for working the Cons- 
titution now under consideration to ap- 
proach the administrative problems, 
the 


spirit of partners in a common enter- 


which will present themselves in 


prise. In the great bulk of cases, there- 
fore, in day to day administration, where 
questions might arise affecting the Gov- 
-ermor-General’s 


“special responsibilt- 


ties”. “mutual consultation should result 
in agreement so that no question would 
arise of bringing the Governor-General's 


special responsibilities into play-” 


Now applying these authoritative de- 
¢elarations of the scope of special res- 
ponsibility to the case of grave menace 
to peace and tranquillity, whether in 
the provinces or in the Centre, concrete- 
fol- 
lows that when such.a menace is antici- 
pated or the Ministers 
Should primarily act; and if they felt 
it was an emergency in which emergency 


Ty to the provisions involved, it 


apprehended, 


legislative action was also 
required and there was no time to 
summon the Legislature, the scheme 
contemplates that they would them- 


selves apply to the Governor or the Go- 
“vernor-General to issue a temporary 
ordinance for the purpose which should 
always be subsequently confirmed by the 
Legislature, Only when the Ministry 
fails or neglects to take such measures 
to meet an apprehended emergency, can 
the Governor’s or Governor-General’g in- 
ervention be contemplated, In Such a case 
the disagreement between the Ministry 
and the Governor must be found to 
be incapable of adjustment and it 
must be assumed, therefore, that in the 
stand. the Ministry then takg they would 
have the support of the Legislature on 
whose confidence they hold ‘office. The 
Governor, therfore, has open to him 
even then the option of asking for their 
4. 
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resignation and finding out whether there 
are others who will shoulder thg res- 
ponsibility of meeting the menace hy 
the measures which he thinks are ne- 
eessary, and whether if they are called 
upon to take office they would adopt 
those measures and would be prepared 
to take office and face a dissolution in 
which the country could be expected to 
support them in what was, in the eye 
of the Governor, so obviously neces- 
sary an emergency measure, If he could 
find none such, it is plain that the 
cmergencty measures that he proposes 
are not of the character that could be 
acceptable cither to the country or to 
any Legislature that might be elected 
on a dissolution or to any group of 
publicists that may be called upon to 
take office. We must assume that only 
after he has exhausted al! these possi- 
bilities of constitutional action in facing 
the emergency, would he be justified in 
exercising his own emergency powers to 
deal with the menace as he conceives it, 
Any elementary student of political 
institutions will see at once that that is 
a state of things in which the Governor 
has made up his mind that the Constitu- 
tion has become unworkable, in other 
words, that it has broken down. Lf that 
is so and those are the necessary Condi- 
tions that will arise when he decides to 
set aside the definite advice of his Mi- 
nisters on a matter of emergency and 
menice to the peace and tranquillity of 
the province, he should honestly and 
firmly take the full responsibility of 
a breakdown of the consti- 
that 


declaring 
tution and assuming the powers 


are with him in that event. 


As the Secretary of Statg himself ob- 
serves: “The necessity for the excrcise 
of special responsibilities will not arise 
in the great bulk of cases” and therc- 
fore the cases left over really must 
inevitably resolve themselves into 
of breakdown of the constitu- 
the intention. to allow 


Cases 
tion, Unless 
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legitimate parliamentary responsibility 
to function normally is not genuine, 
it seems to Me even speaking wholly 


from the strictly constitutional stand- 
point, that there is absolutely no case 
for the insertion of this power in the 
Secretary of State’s new list. It is not 
merely a needless addition to what tne 
Prime Minister himself clearly declared 
to be only an inherent incident of all 
constitutions, namely, the provision for 
a breakdown, but, if used, it will go 
far to negate the principle of respon- 
sible Government whether in the pro- 
vinces or elsewhere. 


THE GERMAN EXAMPLE 


We have been told by optimists in 
this respect that no Governor or Gover- 
nor-General would, as things go, ever 
take a responsibility whose implications 
are so far-reaching as I have elaborated 
above. If there is no real need for 
it, its existence on the Statute will itself 
be an invitation to ereate the 
need for its exercise and the example of 
vhat has happened to Article 48 in the 
German Constitution is sufficient to 
: show how it-can and may be abused by 
Executive heads in India who cannot al- 
ways be relied on to keep British tradi- 
tions of Dominion policy, and recent 
bureaucratic traditions of ordinance rule 
will not reassure constitutional eritics, 
Let me quote to you the text of this 
German Article under which as you know 
from the news in the papers Herr Hitler 
to a Virtual dicta- 
The Article 


has been able to rise 
teship in Germany to-day, 
is as follows: 


“*Tf ~a State fails to carry out the 
dutics imposed upon it by the national 
constitution or national laws, 


dent of the Reieh may compel per. 
formance with the aid of armed force. 


the Presi- 


‘Tf public safety and order be serious- 
iy disturbed or threatened within the 
the President of the 
Reich may take the necessary measures to 


German Reich, 


restore public safety and order; if ne- 
cessary, With the aid of armed force, 


«The President of-the Reich must im_ 
mediately communicate to the Reichstag 
all measures taken by virtue of para- 
graph 1 or paragraph 2 of this Article. 
On demand of the Reichstag these 
sures must be abrogated. 


mea- 


“Tf there be danger in delay, the State 
ministry may, for its own territory, take 
such temporary measures ag are indicated 
in paragraph 2. On demand by the 
President of the Reich or by the Reich- 
stag such measures shall be abrogated.’ 

No such provision for abrogation was 
even discussed at the last Round Table 
Conference, But even this ultimate pro- 
tection through the Parliament itself has 
proved wholly futile. When it was fear- 


ea that the Reichstag might call for tlie 
abrogation of repressive ordinances the 
Reichstag was dissolved and when’ the 


appeal to the people resulted in a Reich- 
stag which did not give a majority to 
a Cabinet the President kept in office a 


Cabinet responsible only to him. Whén 
the Reichstag called ` for the 
resignation of the Cabinet, the 
President decided on =a second 
appeal to the people and in the mean- 


while the Government proceeded on some- 
thing like the mandate given by the 
Roman Senate to the Consuls ‘to see that 
the Republic took no harm.” And so on, 
throughout the past few years the prinei- 


ples of thig protecting clausc were 
wholly set at nought and successive 
periods of emergency rule have been 


going on in Germany pari passu with - a 


number of general. elections and all the 
rest of the turmoil of whieh you are 
aware | 


THE “EMERGENCY BAROMETER” 


Three distinguished Professors of 
America have examined in a recent num- 
ber of the Political Science Quarterly, the 
working of the Weimar Constitution and 
the entire political anu constitutional 


bearings of these happenings. 
point out that the process by which an 


Ordinance regime has been legalised by 


this constitutional ‘provision has turned’ 
cut to be a far more intolerable system 
than the previous imperial regime in 
which, when an emergency arose, there 


was a frankly declared state of siege in 
which the analogous British principle of 
inter arma silent leges applied and that 
at any rate it proceeded-on the admitted 
emergency and therefore 
when 


footing of an 
was bound to have a termination 
the emergency ceased, The 

Constitution, on the other hand, has, by 


Weimer 
giving the appearance of- 
tionality to such a state of. emergency, 
tended to perpetuate the regime, In- 
deed, the resort to Article 48 began from 
the very outset of the German Constitu- 
tion and the ordinances issued related not 
merely to questions of publie order as 
at the outset they were; but.on the theory 
that the threat -or disturbance to public 
order and safety could be economie in 
character, economic ordinances and’ ordi- 
“regulated. so many 

ordinary business, 


nances which 

the 
financial and economic life of citizens 
came in profusion. The frequency and 
nature of their use, we are told, are 
registered on what has been called the 
‘Cemergency barometer’? of German pub- 
lic life from 1920-25 because ef the Ruhr 
invasion, the Hitler putsch and other 
things till about a year ago when the 
Papen-Hitler trouble arose because of 
the economic erisis, In all, down to 
september 1932 233 ordinances had been 


aspects of 


issued. 


I shall not weary you with any further 
discussions of this topic. I shall only 
invite your attention to what Professor 
Keith has said as to the futility of at- 
tempting to control responsible Govern- 


ment in India by such safeguards, espe- 


cially on this primary question of Jaw 
and order, I ust I have said sufficient 
to show that you as students, and pub- 


They 


constitu- . 
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licists all over the Country, should bes- 
tow the closest attention on this part cf 
the provisions of the coming Federal 
Constitution. I can only trust, when 
this issue is fairly discussed before the 
Joint Select Committee, this contemplat- 
ed provision will be found unnecessary, 
and in conflict with the fundamental 
principle of responsibility and accepted 
British parliamentary conceptions. 


PROTECTION OF MINORITIES 


Let me say just a few words now on 
the category of safeguards, dealing with 
the protection of minorities. The general 
method of protection agreed to 
be effected first of all 
by electoral methods of repesenti- 
tion in the Legislatures, will be found in 
the Communal Award, as modified by 
subsequent agreements. The next method 
is by declarations of fundamental rights 
in the Constitution itself and by provi- 
sions which will provide special methods 
of procedure for the protection of mino- 


rities in respect of legislation where 


issues affecting any particu- 
lar minority communities as 
such are involved. On the ques- 


tion of fundamental rights, the Confer- 
ence seemed to me indeed to have taken 
an inconsistent as well as inconclusive 
stand. Impressed by Sir John Simon’s 
British objection to the value or legal 
effect of declarations of fundamental 
rights, into which I need not enter, 
they proceeded to the conclusion that 
though these declarations are of great 
moral value, their legal protective value 
was not great and they might as well be 
embodied in other formal documents 
such as the Royal Proclamations that 
might — be issued In connec- 
with the Constitution. 
Whether those who have press- 
edl. for the full - protection of mino- 
rity rights under the constitution would 
be. content with this method is not clear 
from the proceedings; but apparently one 
of the foremost advocates of minority 


tion 
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rights has been a party to this report. I 
personally fecl, however, that a decla- 
ration of rights, 
even other eircum- 
stances it may not have been neces- 
sary, has become necessary for Tno- 
dia for two reasons, —firstly because the 
nature and charactéy of the Constitution 
set up is a Federation of Indian States 
and provinces, and the nature alld ex- 
tent of the primary rights of citizens has 
by no means been uniform or clear in 
the units and legislation and ordinances 
affecting these rights have been far too 
numerous in recent times—in particular, 
the deprivation of such public rights as 
the rights of free speech, liberty of the 
press, the right to freedom from arbi- 
trary arrest and detention, the right to 
be free from executive sequestration of 
property and the like. The more import- 
ant reason is that apart from its legal 
value, its political and moral value as 
nn accepted article of faith of the Btate 
is bound to react on the authorities en- 
acting or administering the laws of the 
land ‘in the future. 


fundamental 
though in 


I do not think it is useful to deal 
further with the details of other safe- 
guards relating to minorities. 


SAFEGUARDS FOR MAINTENANCE 
OF EXISTING CONTRACTS 


Let us take the categories of safeguards 
then relating to what the Prime Minis- 
ter ealls contracts of the existing Gov- 
ernment, namely, the guarantees made 
by the Secretary of State or 
the British Government in regard 
to financial obligations and the obliga- 
tions to the Services. It will be readily 
agreed that the guarantees in this be- 
half, as the Prime Minister puts it, in 
the interests of India herself have to 
be made clear to the world. “It is not 
that we want to interfere; it is not 
even that we want the money; it is 
that if there were any doubt at all 


about India shouldering those obliga- 


tions and 


responsibilities, the moral 


status of India would be deteriorated, 


and, in spite of the materialism of this 
age, there is far more materialist’ power . 
than 
put 


moral -foundations 
many of you wot of. It is to 
India in a moral position in the eyes 
of the rest of the world that that sec- 
tion 

The real question then is not whether 
such guarantees shonid be set out in 
the constitution but whether and if so 
what are the safeguards or methods by 
which the guarantees are to be earried 
out. It is here that the diffieulty arises. 
Leaving the question as to whether the 
total of the Indian Government’s finan- 
cial obligations, guaranteed by Parlia- 
ment requires examination and revision, 


resting on 


of reserved subject is required,’’ 


at this juneture—aq question which as it 
has been raised, it would be only wisé 
for the British Government to take up 
and settle—the duty of the Indian Go- 
vernment to see that the British Gov- 
ernment’s guarantee is fulfilled 
by the future Indian Government 
honouring them in ‘full has not 
been disputed. It goes therefore 
without saying that both in this matter 
and in regard to the Services: civil and 
military, the constitutional statute will 
declare that the payment of the nation- 
al debt woulgq be the first charge on 
the revenues of India and that the 
other consolidated fund charges in res- 
pect of the Services and the like will also 
Þe made a charge on such revenues. 
But what has been claimed and demand- 
cd in the way of safeguards in this 
matter is not the recording of this 
solemn undertaking in the Articles of 
the Constitution but the investment of 
a power in ‘the Governor-General, out- 
side the Constitution, to find the neces- 
sary funds for it himself by 
cated legislation in ease the 
is unable or refuses to implement this. 
guarantee, i 


certifi- 
ministry 


Lord Reading put it frankly when he 
said that it is not enorgh to declare 
the liability but a pro ision should be 

Re, 


29 


made to ‘see that the money is in tho 
till for the purpose. Now let us, 
‘as dispassionately as ‘we can in the 
circumstances, examine what this de- 


mand really implies. It. implies, in my 


opinion, a belief in anticipation that 
there will arise fairly frequently 
occasions, and Lorg Reading did not 
disguise his apprehension in this res- 


pect, when the coming Indian Cabinets 
will refuse to carry out their guaran- 
tees or solemn promises on the ground, 
may be, of inability or incompetence 
or sheer cussedness, defiance or worse. 
It seems to me that only -two situations 
are possible in which this could happen. 
One is where as a matter of fact with 
the “best will and for all the efforts 
they make they are unable really to 
find money to meet all their obligations. 
But this hag happened in so many well- 
governed Siates during the 
past two years—and was very imminent 
event in Great Britain itself in 1930— 
many Governments had to declare ~ in- 
solvency in respect of obligations and 
time aud concessions had to be given. 
If in India such a situalion arose, then 
to -demand that whatever might be the 
effect of the operation the  Governor- 
General should by exceptional and ex- 
traordinary measures obtain funds for 
the British Services and for the pay- 
ment of interest on British debts, 
seems to be a proposition which I am 
hopeful the of the British 
nation will not eventually endorse. The 
only other situation in which it might 
happen scems to me to be that in 
which the Indian Ministry is guilty of 
bad faith or 
set purpose of repudiating its obliga- 
tious or of getting out as it were of 
the Commonwealth begins by repudia- 
tion of fundamental constitutional obli- 
gations, Such a hypothesis is wholly 
inconsistent with the primary assump- 
tion that allare agreed upon the structure 
of an Indien Federation within the Bri- 


western 


conscience 


tish Common vealth. As & remote pos- 


“rights based upon apprehensions 


deliberately ang with the_ 


sibility, a possibility of rebellion which 


is inherent in all political institutions 
and no guarantees or safeguards are 
going to hold in such @ ease. 


Surely the height at which India’s Cre- 
dit stands to-day in the British market 
all the eapital that was 
obligations 


despite male 
of so-called repuđiation of 
among extreme politicians in India hard- 


ly warrants any such assumption, 


The 
in respect of British capita] invested in 
offieialy in 


demands for financial] guarantees 


Indian bonds and of British 
the services in India have, however, been 
not merely for specific legal provisions 
which can be met. but for other navel 

and 


fears and they have been unfortunate- 


dy pushed far beyond their limits at 
the last conference. The clAim has been 


made. that the British investor has al- 
ways relied vpon the Secretary of 
State and Parliament and that unless 


both are indemnified against their gua- 
.rantees by proper securities Parliament 
Cannot permit the transfer of financial 
responsibility to Indian hands. The de- 
mand has also been made that the main- 
tenance of India’s credit in the London 
market or elsewhere cannot be .assured 
unless the present control of currency 
and exchange is put into the hands of 
a properly constituted Central Reserve 
Rank aud until this is done the finan. 
cial control could not be made over to 
Indian hands. I do not know exactly 
hew the position was elucidated in this 
respeet by the London City magnates 
who diseussed the position with Indian 
representatives of the R.T.C. De- 
cember; but it is obvious that they had 
viewed the quvéstion from the exclusive 
ihat is in 
is unpre- 


in 


of a creditor 
porsession of securities 


pared to part with them withont substi- 


standpoint 
and 


tuted securities that in his view are 
equally good. Into the economic and 
financial issues that arise over the 


ereation of the Reserve Bank I shall 


not enter to.day. But the de- 
mand that India should go on meeting 
all sorts of extravagant demands, if 


backed by those who are in a position 
of political authority in Britain is cer- 
tainly one which the Joint Committee 
cannot in reason or justice countenance 
a moment, Sir George Schuster 
one of the most influential city men, is 
in charge of the Indian Finance port- 
to-day and says that the ego- 
nomic and financial position of India 
to-day is ineomparably better than that 
that 


resistance 


for 


folio 


of most European countries and 
India has shown a power of 
and a power of balancing her budget in 
This 


should be a sufficient answer to them all 


a manner far superior to them. 


if their apprehensions or their difficul- 


tles are real. If, however, all these 
proposals are put forward not in a 
spirit of obtaining reasonable guaran- 
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tees or safeguards such as I have re- 
ferred to but for the purpose of put- 
ting off, if not denying the transfer 
of responsibility to India, then of 
eourse the proposition is beyond our 
purview. 
RIGHTS OF THE SERVICES 
Similar considerations apply to the 


so-Called of the Services where 
also the demands have been stated in 


rights 


some quarters in a Manner that ignores 
the fundamental assumptions of the 
transfer of responsibility. A very illu- 
minating address was delivered before 
the East India Association in December 
by the late President of the Public Ser- 
vices Commission in India, Sir Ross 
Barker, in which he has authoritative- 
ly as well as fairly set down the de- 
mands of the Services. Summarised in 
his own words, the claim is as follows; 
There are thousands of Europeans serv- 
ing the Government of India and in 
spite of reassuring utterances, they are 
seriously alarmed as to their prospects. 
For the most part they came at the age 
of 22 with every prospect of a settled 


eareer receiving salaries by annual in- 
erements. It is not enough to say that 
their rights are ‘secure in 1932 or 384. 
It is necessary to lool. to a far more 
distant future, The officer who hag Ye- 
the 


leave 


Service will 
till 1960 
rights of 
or surviye 
till the end of the century, i Sir- 
Ross Barker with all his experience and 


cently joined 
or dinarily 


the 


not 
and. pension 


himeelf his family may 


Even 
ability in this particular matter lias 
utterly failed to indicate how 
remote liabilities of the Government of 


such 


India can be safeguarded. indeed, it is 
only necessary to put the question, how 


any reasOnable man can expect such 
guarantees in perpetuity from those 
responsible in 1932-34 to answer for 


those who may become responsible in 
1950-62, or how the Secretary 
of State the British 
Parliament and we ask how even those 
whom they now trust can answer for 
what might happen during all this 
Period when they had themselves to go 
to Parliament to sanction cuts in statu- 
torily guaranteed salaries and the like. 
No such proposition will be entertained 
in Great Britain or any Other Westeru 
country. But India is asked to face it 
on the ground that, while the British 
officials are prepared to take the risk 
with their they are 
not so prepared to do so in respect of 


and 


own Governments, 


the coming Indian Government, Such 
uneOncern for the interests or condi- 
tions of India on the part of those 


who are carrying on their duties with 
distinction and devotion and are hand- 
scmely paid out of her revenne is, 
I am sure, a caricature of the general 
attitude of the British officials: but is 
only an exhibition of the distress of 
die-hards or their desire not to face tlie 
change of masterg from British to 
Indian hands which the new constitu- 
tion necessarily involves. 

Sir Ross Barker, howeve, puts it 
fairly when he says that che Furopcan 
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officer demands (1) security of tenure, 
subject to good conduct, (2) pay on seales 
not lower than that current when he 
entered service, (3) normal opportuni- 
ties for promotion, (4) the continuation 
or no considerable reduction of the ordi- 
nary amenities hitherto enjoyed by the 
European in India, (5) a self-respecting 
and honourable  eareer, that 
the work of the labourer is not entirely 
scrupulous, He then proceeds to picture 
what the attitude of the Indian Minister 
to these demands will be, without eom- 
ment, criticism or praise, He says it is 
largely the result of history that his 
point oF view should differ widely fron 
that of the existing rulers of India. He 
is apt to regard the ‘presence of the 
European officer in India as a regret- 
table necessity or a thing which, if ne- 
eessary once, has now ceased or nearly 
ceased to be necessary, He naturally 
desires to replace the European element 
“in the services; and if he had no 
such desire, the electorate which stands 
behind him 
passion for 


a sense 


in his country where the 

i0vernment employment 
has always becn -extravagant would not 
be slow to force this policy on him, 
He thinks that the salaries’ scales ‘and 
emoluments of European officers 
extravagant, and especially objects to 
i Sir Ross Barker adds 
that ‘the is unwilling to honour the 
respect of salaries 
whieh are connected in various servico 
rules—rules in the making of which he 
had no part and some of which he 
vehemently resisted.” 


overseas pay. 


commitments in 


‘This statement. however, I think, is 
far too broad to be fair or just to any 
Indian. 


In vo far as these commitments arise 


froin statutory or other obligations 
based on an honourable fulfilment of 


express cr implied promises, there has 
been no disposition anywhere other than 
that of seru, viously honouring them. In 


so far as these Service Rules are capa- 


are ` 


ble of legitimate and reasonable amend- 
ments in the interests of retrenchment, 
no reasonable man in the present econo- 
mic conditions in any country will ob- 
ject to the efforts of Cabinets in this 
pehalf- In respect of promotion, the 
clain. now made is not merely that the 
time scales should be honoured, but that 
higher posts which carry additional and 
special should be con- 
pensated for if the unquestioned right-- 
and necessity under the new constitution 


remuneration 


—to diminish the number of such posts 
by abolition is exercised. Amenities in 
particular, te European medical aid is a 
vexed question and I shall leave to my 
friends in the medical profession to 
examine the claims in this behalf. Im 
regard to self-respecting and honourable 
career, every officer who in his own 
judgment, feels that the orders he is 
asked to carry out are either detrimen- 
tal to the interests of India as he coi- 
ceiyes them or to involve injustice to 
him or to the Service of which he is a 
member, he should be permitted to re- 
sign and be compensated for existing 


and accruing rights. 
SIR ROSS BARKER’S VIEWS 


Assuming then that we come to a 
settlement as to the actual quantum of 
guarantees that may be granted and as 
I suggest the Constitution itself will 
provide for a charge on the revenucs for 
the payment of statuiory obligations for 
the Services in these matters, the ques- 
tion remains as to how these safeguards 
are to be provided. The proposals diş- 
cussed involve statutory safeguards on 
most of these matters, Sir Ross Barker 
thinks that though the Constitution will 
contain such safeguards, their sphere 
will not only be narrow but their actual 
operation will be ineffective. “Adminis- 
tration ig a day to day affair,” he says, 
“largely opportunist and governed by the 
exigencics of the moment, and it would 
be a matter of extreme difficulty for 


Parliament to pass any Act which gua- 
Eure, 


peans in the Gervices, assuring them of 


runtees a. certain proportion of 


certain salaries, prevent the reduction or 
abolition of any officers and gafeguatrd 
the interests of the Europeans in mat- 
ters of promotion. Unexpected emergen- 
cies have and will occur and 
it is diffieult to believe that the Indian 


oeceurred 


Government will be willing to be shac- 
kled by Parliamentary restrictions in a 
matter which’ so intimately conecerns 
them. And Parliament will find itself un- 
able to enféree any injunctions it may 
The plight of the Secretary of 
State also in this respect will be similar 
to that of Parliament. Ile will in the 
future be at the disadvantage 
that he wll be to a 
extent eut off from the sources of in- 
formation he at present possesses and 


will not have the knowledge which will 


7 
great 


enable him to enforce his opinions in 
small matters of Administration. ‘‘if 
the Indian Government proposes that 
this or that post shall be abolished, that 
some seale of salaries shall be revised, 
that there shall be a cut or super-cul 
in emoluments or that A shall be pro- 
moted instead of B, they will be pro- 
posing things which have been 
quently done in the past by the Secre- 
tary of State on the advice of the Gov- 
ernment of India and for which there 
is ample precedent”. The future Secre- 


fro- 


tary of State will be unable to control 
such- things in detail, 


But while Sir Ross Barker naturally 
believes that a more soundly devised 
of an independent Public Service 
better than the 
Table Conference 


plan 
Commission would be 
plan of the Round 

that the 
the Seeretary of State or 
the British Parliament will soon prove 
the Seeretary 
of State on the other hand has express- 


and reservation 


with with 


ineffective and illusory, 
ed the view that something more than 


a Publie Service Commission is neces- 


of powers 


oo 


ot the servi- 


demands for 


sary for the -protection 


ees, These extensions of 
happening datiy 


that the ultimate 


guarantees that are 


make if. more clear 


guarautee for all of them, the ultimate 
security against all natural and reason- 


able apprehensions, lies in a spirit of 


trust a spirit of 


not of 


frauk and open and 


co-operation and confidence and 


cistrust and suspicion and a genuine 
faith in the great experiment of trans- 
British to 
is only relianee on 


that 


ferring responsibility from 


Indian hands, It 
will 


this ultimate faetor prove 


valuable and not paper safeguards or 
extreme demands that can only pro- 
voke extreme attempts to repudiate 
then and in the result create more 


serious erises than have risen so far, 


COMMERCIAL SAFEGUARDS 


I have not left myself time to deal 
the 
discrimination, It 


commercial 
the 
issue of the pro- 


with issues regarding 
arises out of 
general constitutonal 
tection of minority, Dut the issues in- 
volved ara not minority issues but the 
of the 
protection 
so much to the already existing vested 
interest of British 
and trade in India but the extent of 


question nature and extent of 


which should beeome net 


capital, commerce 


protection which they demanded 
against the danger of discrimination 
against them when responsibilities 


transferred to Indian hands. The clause 
which was put at. the first Con- 
as. follows: 


down 


ference read 


“At the instance of tbe British com- 
nrereial community the principle was 
generally ugreed that there should” be 


no discrimination between the rights 
of the British mereantile - community, 


firms and companies, trading in India 
and the rights of Indian-born subjects, 
and that an appropriate convention bas- 
ed on reciprocity should be entered into 
for the purpose of re wating these 
rights,” 


As its terms were felt to be unsatisfac- 
torily and hastily adopted at the last 
stages of the Conference they were again 
further discussed at the second Confer- 
ence, But it is remarkable that matters 
were again left in doubt in spite of the 
efforts of Sir Purushothamadas to lear 


them up. The Second Round 
Table Conference adopted four 
more paragraphs in the Federal 


Structure Committee’s Report, namely, 
paragraphs 18 to.23 in the Committee’s 
fourth report which extended this diseri- 
minatory protection Rot only to measures 
of legislation and taxation but to acts 
of administration also, in a fairly com- 
prehensive form. Even the accepted in- 
terpretations of these paragraphs were 
subsequently altered by correspondence 
and matters once again came up for dis- 
cussion in the Third Round Table Con- 


ference, 


All ' these 
a -definition of 
er than that originally 
so as to eonfer equality of 
and opportunities with the Indian-born 
citizens to Britishers temporarily resi- 
dent in India for the purpose of trade, 
business, or other oceupation. It is now 
also- demanded that such rights should 
inure Not only for absentee capitalists, 
individuals or firms or corporations that 
send their capital to India for the pur- 
pose of profit and for the very large in- 
terests of British companies who have in- 


proposals amount to 
citizènsbip far wid- 
contemplated 
rights 


stituted themselves in India. It goes 
therefore further than what is 
always conceived — as the fun- 
damental principle of citizen- 
ship. namely, naturalisation of 


individuals, not of corporations, by laws 
of citizenship. based upon residence and 


the like. Dominion citizenship in all 
other parts of the Commonwealth 
has been allowed to be defined and 
restricted -in a far stricter manner 


than that which Indian. representatives 
were prepare ` to concede a+ the Confer- 
ence. but this was not sufficient for the 


-5 


‘that so far as the last category is 
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interests which Lord Reading and others 
represented at the Conference. They 
wanted a definition of citizenship and 
protective bar for maintaining the rights 
of British non-Indian citizens in a man 
ner different from what constitutional 
provisions would permit. I regret time 
does Not enable me to examine these in- 
teresting questions and I have to refer 
you to the published literature and dis- 
cussions on the subject. 


THE PROPER APPROACH TO THE 
PROBLEM OF SAFEGUARDS 

I shall therefore sum up these [ectures 
with just a few observations which I 
trust my younger hearers here as well 
as other friends interested in these ab- 
sorbing public questions will take in the 
spirit in which I make them. Those who 
have been insistent on the multiplication 
of safeguards whether for minorities, or 
for British or other Indian intercsts 
apparently demand it from various mo- 
tives, We may rule out those that pro- 
ceed from a desire to render respotsibt- 
lity nugatory or distant, With that 
class of safeguards no believer in the 
pelicy that we must presume should ani- 
mate the White Paper will identify him- 
self ; but safeguards are demanded by 
all those who agree to this policy—(a) 
by way of abundant protection; (b) 
owing to nervousness ald apprehension 
or suspicion and distrust hased racial or 


communal grounds or in a dis- 
trust of democracy in general and 
of democracy in India in particular, 


(e) safeguards which are really requires 
during a transitional period and fer the 
yery purpose cf making the transfer of 
responsibility from Britain to India a 
reality aud a success. I have pointed out 
cOn- 
ccrned not only will they be found In 
the transitional and permaneut provision, 
cf most constitutions, but that Indians 
cf sl! parties have most readily conceded 
it since the days of the Gandhi-Trwin 
Pact. T have also examined 
and actual extent to which they 


the nature 
shoul 
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go, and no further, if responsibility is 
to be real and if the aim of Dominion 
Status is to be sincerely pursued, 


My plea therefore is that those who 
are keen upon safeguards should not al- 
low themselves to be influenced or ob- 
sessed ly prepossessions born of reluct- 
ance, or unjust suspicions born of 
ignorance or excitement but they should 
honestly attempt at the forthcoming 
Joint Select Committee deliberations to 
the pledges and 
policies. If the need for reservationuss 
and safeguards hag been conceded, if, for 
instance, à provision for the breakdown 
of the Constitution has to be made, if 
assurances found in all 
Constitutions have the 
-yans of doing so should, in my opi- 
nion, be faced ang not shirked by those 


who represent the Indian standpoint. 


implement solemn 


guarantees and 
been promised, 


NEED FOR SETTLEMENT 


It is perfectly true that many of the 
for them huve to be 
given up confliet with 
fundumental grant of responsibility or 


extreme demands 


where they 
have to be modified where they go even 
a whit beyond what are demonstrably ne- 
But there 
concrete alternative 


cessary in Indian interests. 
must be specific and 
proposals and those of them which were 
made to this end on the Indian side 
at the last conference or earlier 


this helpful 


should 
be examined from stand_ 


point. An optimist as I am, I am not 
eure whether the Government do yet want 
that the coming Indian Federation should 
be rendered workable by the co-operation 
of all the parties that accepted its fun- 
damental basis in 1931, 
it. I shall think agreed settlements are 
great 
said: 


If they do want 


possible on many large issues, A 
American political philosopher has 
«Let us never forget that the responsible 
State is not an abstraction. It is a politi- 
eally organised people and a politically 
organised people is a body of citizens, 
Tf the State is efficient it is because they 


the 


I desire that both from 
the im- 


are competent.” 
the British and the Indian side, 
plication of this profound statement 
should be accepted. The British people 
should be perfectly clear in their minds 
that the 
mechanism with checks, balances, restric- 
tions, that may now be provided, but 
should be the politically organised peo- 
ple of India and it is the effort to create 


future Indian State is not - a 


and sustain power in that politically or- 


ganised people that alone will make for. 
the suceess of the Constitution,and the 
prosperity of both countries within the - 


British Commonwealth. 


On the Indian side, the implication 13 
equally plain, It is not by electoral 
artifices or by various complicated ar- 
rangements, necessary as they are, and 
scund as they must be, that the ultimate 
success of Swaraj in India depends, It 
is the organisation of the people of the 
country into a body of worthy ‘and eff- 
cient citizens, that will make for the ele- 
‘ation and the progress of this country. 


tí Political arrangement’’, said Darke, 
‘cas it is a work for social ends, is only 
to be wrought by social means. Mind 


The funda- 
mental necessity of the situation in 


must combine with mind.” - 
this 
respect is that we should sink our differ. 
fullest mea- 
achievement of our 


ences and co-operate in the 


sure for the ends. 


Both on the British and on the Indian 
side, therefore, risks will have to be: 
taken and if they are taken in the spirit 
in which I have asked they should be 


I am confident of success. 


? 


it was 
‘he that 
the wind shall not sow and he 


King 
Solomon who said that con- 
sidereth 
that looketh to the clouds shall not reap,” 
We should, therefore, proceed to sow with 
courage and determination and we may 
be sure that we can reap with confidence 


and in abundance. 


Mr.” Rangaswami Iyengar concluded by 
expressing his thanks to th , University 
Extension Lectures Board for having 


to address 
them on this important snbject. 


~DR.- A. L: MUDALIAR’S 
REMARKS 


given him the opportunity 


‘ 


Dr, A. Lakshmanaswami Mudaliar con- 
veyed to him the gratitude of the Board 
as well as of those who had attended his 
The object of the Board 


lectures. in 
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organising those lectures was to- present. 


to students and the public in general a 


dispassionate view of great and 
important -questions, That object, the 
Board had eminently achieved) as Mr. 


Rangaswami TIyengar’s leeture had been 
makel by a deep and thorough study of 
all aspects of the question, He had 
avoided what was bombastic without þe- 
ing unduly pessimistic and at the same 
time presented to them the problem in 
all its bearings as a student of politics 
would do. He was sure the public had 
been immensely profited by the lectures. 
He also thanked Mr. Iyengar for kindly 
expressing his readiness to place printed 
copies of the lectures at the University 
by students and 


effice for perusal 


others. 


The meeting then came to a close. 
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